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Facts	
•  Placer	Dome	Inc:	
–  a	substantial	gold	mining	enterprise	with	land	and	
mining	tenements	around	the	world;	

– Approx.	USD	1	billion	of	land	and	chattels	in	WA.	
•  Barrick	Gold	Corporation:		
–  second	largest	gold	mining	enterprise	in	the	world	(by	
market	capitalisation).	

•  Barrick	acquired	Placer	on	8	March	2006	for	USD	
15.346	billion	(grossed	up	for	liabilities).	

•  Assessed	for	$54.8	million	in	stamp	duty	on	the	
basis	it	was	a	“listed	land-holder	corporation”.	



Principal	issue	

Whether	“the	value	of	all	land	to	which	[Placer	
was]	entitled,	whether	situated	in	Western	
Australia	or	elsewhere,	[was]	60%	or	more	of	the	
value	of	all	property	to	which	it	[was]	
entitled”	(other	than	certain	excluded	property).	
	
(Section	76ATI(2)(b)	of	the	Stamp	Act	1921	
(WA).)	



Placer’s	burden	

•  The	parties	agreed	that:	
–  the	value	of	all	of	Placer’s	property	was	USD	15.346	
billion	(the	acquisition	price);	and	

–  the	value	of	the	excluded	property	was	USD	2.5	
billion;	

•  Placer	therefore	had	to	show	that	the	value	of	
the	land	was	less	than	USD	7.68	billion	(being	
60%	of	USD	12.8	billion).	

•  Placer	contended	that	its	property	included	
goodwill	worth	USD	6.8	billion.	



Competing	positions	

•  Commission	contended	that	the	value	of	the	
land	should	be	worked	out	using	a	“top	down”	
methodology	(i.e.	total	value	–	value	of	non-
land	assets	=	value	of	land).	

•  Placer	contended	that	land	should	be	valued	
directly	using	a	DCF	method	with	the	residual	
(after	taking	into	account	other	identifiable	
property)	being	goodwill.		



Findings	below	

•  In	the	WA	SAT,	Judge	Sharp	held	that:	
–  there	was	no	evidence	that	Placer	had	any	
significant	goodwill;	

– any	synergies	derived	by	Barrick	on	acquisition	of	
Placer	could	not	be	regarded	as	an	asset	of	Placer	
at	the	date	of	acquisition;	

–  the	“top	down”	approach	was	appropriate.	



Findings	below	
•  The	WA	Court	of	Appeal	overturned	the	decision	
of	Judge	Sharp.	

•  Martin	CJ	(which	whom	Buss	P	agreed)	held	that:	
–  the	Tribunal	failed	to	distinguish	between	the	land	
and	the	bundle	of	rights	associated	with	the	business	
as	a	going	concern.	

–  there	was	ample	evidence	of	the	intangible	aspects	of	
Placer’s	very	substantial	business	which	contributed	
to	its	profitability.		

•  Murphy	JA	held,	in	particular,	that	goodwill	is	not	
confined	to	the	attraction	of	custom.	



High	Court	Findings	

•  HELD:	
– Kiefel	CJ	and	Bell,	Nettle	Gordon	JJ:	The	“top	
down”	methodology	was	appropriate.		Placer	had	
no	material	property	comprising	legal	goodwill	
(par	[12]);	

– Gageler	J:	The	“top	down”	methodology	was	not	
appropriate,	but	Placer	failed	to	discharge	its	onus	
(pars	[155]-[156]).	



Accounting	
•  Placer’s	position	replicated	its	accounting	for	the	
acquisition.	

•  US	GAAP	acquisition	accounting	required	that	the	
purchase	price	be	allocated	first	to	identifiable	
assets	based	on	their	“fair	value”	with	the	
remainder	allocated	to	goodwill.	

•  On	this	basis	$6.506	billion	was	allocated	to	
goodwill.	

•  Principal	elements	were	described	as	ability	to	
“grow	reserves”	and	“realize	synergies	from	the	
business	combination”	.	



Valuation	of	land	

“Each	valuer	estimated	the	fair	market	value	of	the	
land	assets	based	on	the	after-tax	cash	flows	that	
the	asset	could	be	expected	to	generate	over	an	
appropriate	remaining	useful	life,	discounted	to	
their	present	value	–	a	DCF	calculation	–	and	each	
valuer	used	Placer's	strategic	business	plans	in	their	
DCF	calculations.”	(par	[46])	
•  Net	asset	value	multiplier	(1.2	–	2.6	x).	



Key	findings	re	goodwill	

1.  Legal	goodwill	is	based	on	what	attracts	
custom	–	not	on	“whatever	adds	value”	to	a	
business.	

2.  Legal	goodwill	is	different	from	any	“going	
concern”	value.	

3.  Legal	goodwill	is	different	from	accounting	
goodwill.	



1.	Custom	vs	“added	value”	
•  Historically,	goodwill	was	concerned	with	patronage	–	
“the	attractive	force	which	brings	in	custom”:	Inland	
Revenue	Commissioners	v	Muller	&	Co's	Margarine	Ltd	
per	Lord	Macnaghten.	

•  Placer	contended	that	in	Box,	Hepples	and	Murry	the	
High	Court	had	rejected	the	narrow	conception	of	
goodwill	founded	on	patronage	in	favour	of	a	broader	
added	value	concept	which	included	“every	positive	
advantage,	and	whatever	adds	value,	including	
privileges	or	advantages	that	differentiate	an	
established	business	from	a	business	just	starting	
out”	(par	[86]).	



1.	Custom	vs	“added	value”	
•  This	was	rejected.	
•  “Custom	was	and	remains	central”	(par	[63])	–	albeit	that	

it	may	be	generated	from	a	number	of	sources	(par	[66]).	
•  At	[91]:	

“Goodwill	for	legal	purposes	does	not	extend	to	every	positive	
advantage,	and	whatever	adds	value,	including	privileges	or	
advantages	that	differentiate	an	established	business	from	a	
business	just	starting	out.	Goodwill	for	legal	purposes	does	extend	
to	those	sources	which	generate	or	add	value	(or	earnings)	to	the	
business	by	attracting	custom,	whether	that	be	from	the	use	of	
identifiable	assets,	locations,	people,	efficiencies,	systems,	
processes,	or	techniques	of	the	business,	or	from	some	other	
identifiable	source.	And	those	sources	of	goodwill	for	legal	
purposes	have	a	unified	purpose	and	result	–	to	generate	or	add	
value	(or	earnings)	to	the	business	by	attracting	custom.”	



1.	Custom	vs	“added	value”	
•  At	[47]:	

“Gold	miners	are	price	takers,	not	price	makers;	the	reputation	or	capability	of	the	
miner,	smelter	or	vendor	is	irrelevant.”	

•  At	[84]:	
“If	the	business	is	selling	goods	and	services	which	are	virtually	indistinguishable	
from	others	sold	in	that	same	market,	above-average	earnings	will	be	difficult	to	
achieve.	But	if	above-average	earnings	are	achieved,	it	suggests	the	existence	of	
goodwill;	it	suggests	that	the	business	has	attracted	custom	greater	than	the	
industry	average.	The	measure	of	value	of	that	goodwill	is	how	much	the	earnings	
exceed	the	norm.	That	is,	the	business	is	getting	more	value	out	of	the	assets	than	
its	competitors	because	the	business	is	bringing	in	more	custom.”	

•  At	[177]	per	Gageler	J:	
“There	is	no	question	that	Placer	lacked	goodwill	in	that	sense	at	the	time	of	the	
acquisition	of	a	controlling	interest	in	it	by	Barrick.	Materially,	its	only	product	was	
gold	–	an	undifferentiated	product	which	it	sold	into	a	world	market	at	a	world	
price.”	
	



1.	Custom	vs	“added	value”	

•  The	following	sources	did	not	generate	or	add	
value	(or	earnings)	to	Placer’s	business	by	
attracting	custom	(par	[110]):	
–  personnel;	
–  technical	capacity;	
–  innovative	mining	techniques;	
–  strong	and	experienced	management;	
–  size,	structures	and	systems;	
–  synergies;	
–  going	concern	value.	



2.	Goodwill	vs	“going	concern	value”	

•  “Going	concern	value”	is	described	as	“the	ability	of	a	
business	to	generate	income	without	interruption	even	
where	there	has	been	a	change	in	ownership”	(par	
[98]).	

•  It	can	be	accepted	that	the	value	of	a	profitable	going	
concern	business	will	differ	significantly	from	the	
aggregate	value	of	its	identifiable	assets	[valued	on	a	
standalone	basis].		

•  However,	going	concern	value	is	not	the	same	as	
goodwill.		Goodwill,	if	it	exists,	will	only	be	a	
component	of	the	going	concern	value	(par	[100]).	



2.	Goodwill	vs	“going	concern	value”	

•  The	statutory	task	requires	a	comparison	of	the	
value	of	the	land	“as	part	of	the	going	concern”	
with	all	the	property	of	the	going	concern.	

•  Thus,	insofar	as	the	going	concern	value	inheres	
in	the	land,	it	is	picked	up	in	the	value	of	the	land	
(par	[102]).	

•  This	was	how	the	valuers	valued	the	land	–	
relying	on	the	business	plans	for	their	DCF	
calculations.	



2.	Goodwill	vs	“going	concern	value”	

•  Statutory	test	requires	one	to	assume	the	hypothetical	
purchaser	knows	how	to	exploit	the	land	-	i.e.	it	
assumes	the	purchaser	is	an	“established	business	
owner”.	

•  Going	concern	value	would	be	attributable	to	
intellectual	property	and	knowledge	that	is	excluded	
under	the	statute.	

•  There	was	no	evidence	how	any	remaining	going	
concern	value	would	be	distributed	between	the	land	
and	other	assets.	

•  The	majority’s	reasoning	assumes	that	the	land	was	
undervalued	under	the	DCF	methodology.	



3.	Legal	goodwill	vs	accounting	
goodwill	

•  The	provision	was	concerned	with	the	
“property”	of	the	company.	Therefore,	legal	
goodwill.	
“[G]oodwill	for	legal	purposes	is	property	because	‘it	
is	the	legal	right	or	privilege	to	conduct	a	business	in	
substantially	the	same	manner	and	by	substantially	
the	same	means	that	have	attracted	custom	to	
it’”	(par	[71],	emphasis	added).	

•  Legal	goodwill	is	different	from	accounting	
goodwill.	



3.	Legal	goodwill	vs	accounting	
goodwill	

“Goodwill	for	accounting	purposes	is	essentially	
subjective,	reflecting	the	excess	that	a	purchaser	is	willing	
to	pay	for	a	business	or	the	discount	a	seller	is	willing	to	
accept	for	the	same.	In	this	sense,	it	is	essentially	a	
balancing	item.	However,	as	a	matter	of	law,	the	
existence	or	otherwise	of	goodwill	is	objectively	
ascertained”	(par	[53]).	
•  In	Placer’s	case,	the	accounting	goodwill	(based	on	an	
acquisition	accounting	standard)	captured	an	amount	
that	represented	synergies	to	be	enjoyed	by	Barrick	
after	acquisition	and	which	were	not	property	of	Placer	
at	the	time	of	acquisition.	



Gageler	J	
•  Gageler	J	takes	the	middle	ground.	
•  Notes	that	the	term	“property”	is	a	protean	
concept	that	depends	upon	statutory	context.	

•  Entitlement	to	carry	on	business	as	a	going	
concern	is	property.	

•  Historically,	attractive	force	was	central	to	
goodwill.	
“But	it	does	not	follow	that	attractive	force	is	essential	
to	goodwill	or,	if	it	is,	that	goodwill	is	exhaustive	of	the	
value	that	inheres	in	an	entitlement	to	conduct	a	
business	as	a	going	concern.”	(par	[168])	



Gageler	J	

“To	treat	attractive	force	as	essential	to	goodwill	and	then	to	go	on	to	
treat	goodwill	as	exhaustive	of	the	value	that	inheres	in	an	entitlement	
to	conduct	a	business	as	a	going	concern	would,	as	Southwood	J	
pointed	out	subsequent	to	Murry,	fail	to	give	legal	recognition	to	the	
obvious	fact	that	"[a]	business	may	be	successful	and	create	excess	
value	without	substantial	customer	preference”.	Amongst	the	"positive	
advantages	which	may	arise	from	the	continuity	of	organisation	of	the	
business",	and	which	may	therefore	add	value	to	an	entitlement	to	
conduct	the	business	as	a	going	concern,	his	Honour	usefully	instanced	
"good	relations	with	suppliers	of	the	business,	good	industrial	
relations,	the	quality	of	management,	the	configuration	of	plant	and	
equipment,	the	technical	skills	of	management	and	senior	staff,	
technological	skills,	credit	management	and	capital	raising	ability,	all	
of	which	may	add	value	to	the	business	by	reducing	costs	and	
increasing	profits	without	necessarily	maintaining	or	increasing	
custom"	
	



Gageler	J	
•  Gageler	J	considered	the	going	concern	value	to	be	
significant.	

•  Also	placed	importance	on	the	fact	the	statutory	task	
was	to	value	all	of	the	land	(not	the	land	individually).	

•  Some	of	the	going	concern	value	was	attributable	to	
the	fact	of	Placer’s	tenements	forming	an	assembled	
portfolio	rather	than	being	sold	separately.	
“That	the	going	concern	value	of	the	entitlement	to	carry	on	a	
business	as	a	going	concern	must	be	included	in	the	
denominator	of	the	"land	rich"	ratio	does	not	mean	that	the	
whole	of	the	going	concern	value	must	be	excluded	from	the	
numerator”	(par	[215]).	



Impacts	of	case	–	valuing	goodwill	
•  Placer	is	not	authority	for	the	proposition	that	land	should	

be	valued	using	the	“top	down”	approach	–	even	for	mining	
companies.	

•  The	court	did	not	disagree	with	the	accounting	approach	to	
valuing	goodwill	as	endorsed	in	Murry:	i.e.	DCF	of	business	
less	value	of	net	assets	(ATO’s	preferred	approach	to	
valuing	goodwill).	

•  However,	it	noted:	
–  such	an	approach	is	not	suitable	where	a	business	is	not	
profitable;	

–  if	it	is	to	be	used,	the	net	assets	must	be	properly	identified	and	
valued;	

–  one	must	be	careful	not	to	attribute	a	value	to	goodwill	which	in	
fact	inheres	in	an	asset	which	is	a	source	of	goodwill.	



Impacts	of	case	–	valuing	goodwill	
•  In	Placer’s	case:	

–  It	did	not	adopt	the	approach	from	Murry	(it	used	an	acquisition	
accounting	approach);	

–  “the	DCF	methodology	of	valuing	the	land	assets,	as	applied	by	its	
experts,	yielded	a	large	gap	between	the	valuation	of	Placer's	land	
assets	and	the	purchase	price	paid.	That	gap	necessarily	raised	a	
question	about	the	reliability	of	the	DCF	valuations	and,	in	turn,	a	
question	about	the	content	of	the	$6.506	billion	allocated	to	goodwill	
in	Barrick's	accounts”	(par	[44]);	

–  “there	were	no	sources	of	goodwill	that	could	explain	the	$6	billion	
gap	which	was	attributed	by	Barrick	to	goodwill.	That	unexplained	
gap	suggests	that	the	DCF	calculations	used	by	Barrick's	valuers	to	
value	Placer's	land,	its	principal	asset,	were	wrong.	Put	in	different	
terms,	the	danger	identified	by	the	majority	in	Murry	of	attributing	a	
value	to	goodwill	which	actually	inheres	in	an	asset	was	readily	
apparent”	(par	[141],	emphasis	added);	



Impacts	of	case	–	valuing	goodwill	
–  “there	may	be	instances	where	a	DCF	analysis	of	a	
gold	mining	company's	assets,	cross-checked	against	
the	market	value	of	the	entity,	could	yield	a	reliable	
estimate	of	value	where	the	gap	between	those	values	
could	be	explained.	One	example	might	be	where	the	
gold	mining	company	was	generating	above-market	
returns.	This	was	not	such	a	case”	(par	[49]);	

–  “in	the	circumstances	of	Barrick's	acquisition	of	
Placer,	the	direct	valuation	approach	of	valuing	
Placer's	land	using	a	DCF	analysis	was	inappropriate.	
It	was	not	a	reliable	method	of	valuing	Placer's	
assets”	(par	[51],	emphasis	added).	



Impacts	of	case	–	valuing	goodwill	
•  Critical	feature	that	Placer	was	a	price	taker.	
•  Accordingly,	matters	such	as	technical	knowledge,	
strong	management	and	synergies	could	only	result	in	
costs	savings	–	they	could	not	attract	custom.	

•  In	many	other	businesses,	these	matters	will	be	a	
legitimate	source	of	goodwill	(in	that	“they	motivate	
service	or	provide	competitive	prices	that	attract	
customers”:	Murray	at	[25])	

•  Situation	might	be	different	even	for	a	commodity	
producer	if	they	can	show	they	had	a	reputation	for	
quality	product	and/or	services	or	that	they	were	able	
to	achieve	higher	than	market	prices.	



Impacts	of	case	–	identifying	goodwill	

•  Important	to	read	Placer	in	context.	
“[C]ourts	define,	and	identify,	goodwill	in	differing	factual	and	legal	
contexts.	The	definition	in	one	context	is	more	often	than	not	
inappropriate	in	another	context.	As	the	majority	said	in	Federal	
Commissioner	of	Taxation	v	Murry,	‘the	nature	of	goodwill	as	
property	may	be	the	focus	of	the	legal	inquiry’,	‘the	value	of	the	
goodwill	of	a	business	may	be	the	focus	of	the	inquiry’,	or	
‘identifying	the	sources	or	elements	of	goodwill	may	be	the	focus	
of	the	inquiry’.	That	list	is	not	exhaustive.	Of	particular	significance	
in	seeking	to	define	goodwill	as	a	legal	term	has	been	the	
importance	of	the	varying	statutory	contexts	in	which	the	legal	
question	has	arisen.	This	appeal	is	no	different.	The	factual	and	
legal	context	is	both	particular	and	specific.”	(par	[55],	emphasis	
added.)	



Impacts	of	case	–	identifying	goodwill	

•  Compare	s	705-35	of	the	1997	Act	(tax	cost	setting	amount	for	
reset	cost	base	assets).	

•  Query	whether	valuations	for	the	purposes	of	consolidation	will	be	
affected.	

•  TR	2004/13:	
“[A]n	asset	for	the	purpose	of	the	tax	cost	setting	rules	is	anything	
recognised	in	commerce	and	business	as	having	economic	value	to	the	
joining	entity	at	the	joining	time	for	which	a	purchaser	of	its	membership	
interests	would	be	willing	to	pay.	The	business	or	commercial	assets	of	a	
joining	entity	would	include	the	things	that	would	be	expected	to	be	
identified	by	a	prudent	vendor	and	purchaser	as	having	value	in	the	
making	of	a	sale	agreement	in	respect	of	all	the	membership	interests	in	
an	entity	and	its	business.	These	assets	would	also	come	within	the	scope	
of	a	due	diligence	examination	undertaken	on	behalf	of	a	prudent	
purchaser	of	such	an	entity	and	business.”	



Impacts	of	case	–	identifying	goodwill	

•  TR	2004/13:	
“The	financial	statements	of	a	joining	entity	would	not	usually	
record	assets	such	as	goodwill,	mining	information,	patents,	
licences,	and	copyrights	which	have	been	generated	
internally.	These	assets	are	not	recognised	for	financial	
reporting	purposes	when	they	do	not	have	a	cost	or	other	
value	that	can	be	measured	reliably.	However	these	assets	
would	be	recognised	by	a	purchaser	and	vendor	as	having	
some	value	and	would	be	reflected	in	the	sale	price	of	the	
membership	interests	and	business	of	the	entity.	They	would	
also	be	within	the	scope	of	a	due	diligence	examination	
carried	out	on	behalf	of	a	prudent	purchaser.	They	are	
consequently	commercial	or	business	assets.”	



Impacts	of	case	–	identifying	goodwill	
•  Commissioner	of	Taxes	(SA)	v.	Executor	Trustee	and	Agency	Co.	of	South	

Australia	Ltd	(Carden’s	case)	(1938)	63	CLR	108,	at	pp	152-3,	per	Dixon	J:		
“The	courts	have	always	regarded	the	ascertainment	of	income	as	governed	by	
the	principles	recognized	or	followed	in	business	and	commerce,	unless	the	
legislature	has	itself	made	some	specific	provision	affecting	a	particular	matter	or	
question.	Familiar	but	striking	examples	of	this	necessary	reliance	upon	
commercial	principles	and	general	business	understanding	may	be	found	in	the	
case	law	dealing	with	expenditure	laid	out	for	the	purpose	of	trade,	with	
outgoings	on	account	of	capital,	with	capital	profits,	and	with	the	question	
whether	items	should	be	taken	into	consideration	for	any	given	accounting	period	
rather	than	for	that	which	follows	or	perhaps	for	that	which	preceded.	

•  TR	2005/17:	
“The	reasoning	of	Dixon	J	[in	Carden’s	case]	equally	applies	to	the	identification	of	
the	assets	that	are	to	be	subject	to	the	tax	cost	setting	rules.	Inherent	in	this	
approach	is	that	business	and	commercial	conventions	in	classifying	assets	are	
also	observed	so	that,	for	example,	each	asset	that	is	ordinarily	recognised	as	a	
discrete	asset	is	separately	identified.	Goodwill	is	recognised	as	a	residual	asset.”	



Impacts	of	case	–	identifying	goodwill	

•  Section	108-5	of	the	1997	Act:	
(1) A	CGT	asset	is:		

(a)  any	kind	of	property;	or		
(b)  a	legal	or	equitable	right	that	is	not	property.		

(2) To	avoid	doubt,	these	are	CGT	assets	:		
(a)  part	of,	or	an	interest	in,	an	asset	referred	to	in	

subsection	(1);		
(b)  goodwill	or	an	interest	in	it;		
(c)  an	interest	in	an	asset	of	a	partnership;		
(d)		an	interest	in	a	partnership	that	is	not	covered	by	
paragraph	(c).	



Impacts	of	case	–	identifying	goodwill	

•  TR	1999/16	(re	goodwill	for	income	tax/capital	
gains	tax).	
“‘Goodwill’	for	the	purposes	of	the	definition	of	‘CGT	
asset’	in	section	108-5	has	the	meaning	it	bears	
under	the	general	law.	It	is	the	legal	definition	of	
goodwill	as	explained	by	the	High	Court	in	the	Murry	
case,	rather	than	its	accounting	and	business	
definitions,	which	applies.”	



Conclusion	
•  Takeaway	points:	

–  It	is	necessary	to	examine	carefully	the	statutory	and	factual	
context	when	valuing	goodwill.	

–  Issues	that	arise	are:	
•  Whether	what	is	being	valued	is	legal	goodwill	or	accounting	goodwill	
(or	something	else);	

•  Whether	the	statutory	context	dictates	that	the	assets	are	to	be	
valued	on	the	hypothesis	of	a	simultaneous	sale	(i.e.	as	part	of	a	going	
concern);	

•  Whether	the	accounting	methodology	described	in	Murry	is	
appropriate.	

–  If	attributing	value	to	legal	goodwill,	it	will	be	necessary	to	show	
that	the	sources	of	the	goodwill	attract	custom.	

–  In	cases	of	commodity	producers,	this	may	be	more	onerous.	



Questions?	


