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1 Overview 

During the first half of the last millennium, history was made with conflict so extensive and broad 
ranging a new type of war was invented - the World War. 

 

Perhaps the world’s most destructive ever wars, gave rise to the world’s most destructive generation. 

 

In the forties and fifties, the baby boomers boomed the economy. In the sixties and seventies, they 
boomed the music. In the eighties and nineties, they boomed greed.   

 

As we head bravely into the new millennium, the baby boomers keep on making history.  

 

They are now the oldest and richest generation the world has ever seen.  

 

They are becoming the longest and most incapacitated generation. The incidence of the vulnerability, 
elder abuse and capacity disputes is booming.  

 

In this brave new world, what role do professionals play? What are the risks and responsibilities?  

  

Or is it all new? 

In Shakespeare’s play, King Lear divides his kingdom according to how much his children love him.  

In modern professional parlance, King Lear decides to settle his estate on his daughters with the 

expectation: 

• each of their castles has room enough to accommodate Lear, 

• Lear will rotate in a cycle of granny flat interests from one daughter to the other, and  

• the daughters will care for him appropriately till his death. 
 
 
By the end of the play, in modern professional parlance, King Lear: 
 

• has written one of his daughters out of the settlement, 
• is denied access under his granny flat entitlements  
• is betrayed by his executors, trustees and attorneys, and 
• loses capacity. 

 
In response King Lear’s estranged daughter: 
 

• makes a breach of trust and fiduciary duty claim against her sisters, and 
• claims for further and better provision from her father’s estate. 

 

What are the key structural decisions King Lear had to make? 
 
What are the trust, tax and estate planning issues for King Lear? 
 
What are some of the modern tools for King Lear to transition control of the family wealth? 
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If you are King Lear’s accountant and adviser, before and after he loses capacity;  

• What warning do you give him? 

• Who tells you what to do and when? 

• How can King Lear authorise others to act in his best interest? 

• Which of his daughters have what authorities and when? 

• When does King Lear lose the power to authorise you to act? 

• What are your responsibilities and risks? 

• When does King Lear prevent and resolve dispute with and between his daughters? 

• How do you resolve conflicting requests form King Lear and his daughters? 
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2 What does “capable” mean? 

2.1 What is the Law on Capacity? 

The epidemic of incapacity maybe new but the law on capacity is old. 

The source of the capacity law is substantially long-standing English case law supplemented by 

modern statutory provisions in response. The constitution leaves capacity issues within the 

responsibilities of the states. Each separate state has responded with its own legislation, forms, 

processes and even in some cases different terms to describe the same general roles and issues. 

What for instance is a Guardian appointment in one state maybe a medical Power of Attorney in 

another state. Some but not all states require registered administration of documents of appointment. 

There is mutual recognition of the forms and processes between the jurisdictions but generally there 

is a frustrating need to have regard to the law forms and processes of the state of the place of action 

under the power. 

The documents by parties dealing with capacity are in common form. The statutory forms vary a little 

from state to state. The statutory forms in many cases are simplistic. There needs to be special review 

of the document to assess how the issues of capacity have been dealt with.  

2.2 What is Capacity? 

“Capacity” in this context is used by the law to mean “sufficient ability to make a decision for yourself.”  

A person with capacity can make decisions independently as to: 

• how they want to live their lives, such as:  

o where to live,  

o what to buy,  

o what support or services they need, 

o when to go to the doctor,  

o matters that have legal consequences, including: - making a will - getting married - 

entering into a contract - having medical treatment;  

• what is best for themselves; and  

• whether to take or leave the advice of others. 

Without capacity, a ‘substitute decision-maker’ might need to make decisions.  

2.3 What is Sufficient Ability? 

There is no single legal test of capacity.  

In Gibbons v Wright (1954) 91 CLR 423, the High Court said: 
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“The law does not prescribe any fixed standard of sanity as requisite for the validity of all 

transactions.  

It requires, in relation to each particular matter or piece of business transacted, that each 

party shall have such soundness of mind as to be capable of understanding the general 

nature of what he [or she] is doing by his [or her] participation.” 

 

The precise legal definition of capacity depends in each case on the type of decision which is being 

made or the type of transaction involved. 

This means there are a variety of legal tests of capacity. 

The ability need not be expert or perfect to be sufficient for a person to have capacity. 

The mere existence of a relevant disability will not necessarily result in the person’s ability being 

insufficient for that person to have capacity to make a decision. 

Not every person with dementia, for instance, is automatically incapable.  

A risky, unusual, unwise, or inexpert decision does not necessarily prove incapacity, but may raise the 

question.  

Generally, for a person to have capacity to make a particular decision they must be sufficiently able 

to:  

• understand the facts and the choices involved, 

• weigh up the consequences, and  

• communicate the decision.  

Some categories of decisions are subject to specific legal tests for capacity.  

An appendix to this paper has a list of different capacity tests as extracted from The Law Society of 

New South Wales’ guide “When A Client’s Capacity Is In Doubt”. 

Special rules apply to capacity under criminal law.  

Generally, the law starts with the assumption that: 

• every adult has capacity, and 

• people under 18 have limited capacity.  

An adult may not develop the necessary capacity or may lose capacity.  

2.4 Capacity is decision-specific 

The required capacity is specific  

• to the particular type of decision being made, and 

• the state of mind of the decisionmaker at the time that decision is being made. 

A client may lack capacity to make one sort of decision but not others. A client might be capable: 
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• to decide where they want to live, but not whether to sell their house, or  

• to do their day to day but not long-term planning or make more complex decision about 

money. 

If your client’s capacity is in question, you may need to review capacity each time the client makes a 

decision and separately consider each type of decision. 

2.5 Capacity Warnings  

Some disabled people may appear capable when they are not. 

A person may have excellent long-term memory and be oriented in time and space but have poor 

short term memory with deficits in their judgment or ability to plan.  

Incapacity may be indicated where the client: 

• has memory loss; 

• has difficulty communicating; 

• has trouble: 

o addressing key issues,  

o with calculations,  

o thinking things through,  

o assessing choices, ramifications and consequences, 

o repeating back instructions or advice given; 

• unexpectedly changes their advisers or their behaviour or demeanour; 

• is in a situation which indicates some inability or ill health, such as a hospital or aged care 

facility; 

• does not take or is not given the opportunity to speak for themselves. 
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3 What are the capacity related obligations of 

practitioners? 

Lawyers and accountants fundamentally rely on client instructions to take action and give advice  

safely, efficiently and well.  

Action without proper instructions by reason of incapacity may be unprofessional, negligent and 

perhaps culpable. 

Lawyers or accountants taking instructions and giving advice need to:  

• make an initial, preliminary assessment of capacity  

• seek supplemental evaluation of the client’s if necessary.  

Lawyers have extra duties to the Court and the administration of justice but share with accountants 

professional and ethical duties to their clients to ensure that the interests of their clients are promoted 

and protected which may include ensuring that a client has the requisite legal capacity before either 

taking instructions or assisting them to make a legal decision which will affect their interests. 

Failure to do so may place a practitioner at the risk of negligence or implied duty of care civil claims.  

3.1 Capacity Assessment 

Our freedom is our right to: 

• make our own choices,  

• take our own chances, and  

• make our own mistakes.  

In assessing capacity:  

• presume a person has capacity,  

• remember capacity is decision specific, 

• assess the person’s decision-making ability not  

o their appearance, or 

o the decisions they make, 

• respect a person’s privacy, and  

• use a substitute decision-making as a last resort. 

Consider the persons past decisions and choices, susceptibility to influence, stresses, or health 

issues.  

You need evidence to claim a person does not have capacity. Use facts. Document your assessment 

process, recording a summary of questions asked and answers given, and the reasons why you 

made your decision.  

Engage frankly and diplomatically with the person being assessed.  

Loss of capacity is upsetting. Clients may sometimes be angry and defensive when confronted with 

the hard journey of loss of ability.  
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Explain: 

• the necessity for clear and uncontested capacity,  

• why you need the information and what you will be doing with it, 

• your concern about their capacity to make a particular decision or decisions,  

• the possibility of risk or harm to themselves or others form decisions without capacity or 

where capacity is disputed, 

• the assessment process, 

• why it is beneficial for them to establish capacity.  

Ask open-ended questions, for instance: 

• how did you come to this decision?  

• what things were important to you when you were making your decision?  

• how did you balance those things when you were making your decision?  

• who else was involved in the decision-making process?  

Review and record other people were involved in the decision-making, and whether the involvement 

has been overbearing or an undue influence.  

A person may be capable if properly assisted. 

Allow the client to access support. It is often reassuring to meet with the client and the supporter 

together.  

Because of the risk of undue influence, always talk alone with the client and specifically address that 

possibility with the client.  

Do not rush. The disabled are sometimes slower but still capable if they can take their time. 

Capacity may improve later. If the decision is not urgent, then delay may clarify or confirm a decision. 

3.2 Independent Assessment  

Lawyers and accountants are not medically trained experts in cognitive capacity assessment of their 

clients.  

Capacity uncertainty may necessitate formal capacity assessment from another professional with 

relevant experience in capacity assessment. 

A second confirming opinion from someone else in your organisation may suffice in low doubt or low 

risk situations. 

Independent and more formal assessment may be required to de-risk possible future legal 

challenges.  

Consider the cost, availability, suitability and relevance of the different skills when choosing from the 

range of possible relevant professionals, for example:  

Some one without specialist training 
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Someone is better than no one.  Even without medical expertise may give clarity and 

protection , particularly in urgent , low doubt or low risk situations . 

Occupational therapist  

An occupational therapist: 

• is trained to assessing ability to perform tasks.  

• may be less extensively qualified than some other possible experts but  

• more accessible and cheaper.  

• may be more confident, experienced, practical. 

• may be less risk averse, 

• may be more likely to give straightforward answers upon which action can be based. 

GP  

The client’s GP is likely to be low cost, low stress and often only generally trained, skilled or 

experienced in making and certifying capacity. The GP’s baseline relationship with the patient 

may be critical. 

Psychiatrist  

A psychiatrist is a medical doctor who specialises in mental disorders. 

Psychogeriatricians  

A psychogeriatrician is a psychiatrist who specialises in the diagnosis, treatment and 

prevention of mental disorders occurring in the aged. 

Geriatrician 

A geriatrician is a medical doctor specialising in the diagnosis and treatment of disorders that 

occur in old age, and with the care of the aged. 

Psychologist  

A Psychologist is a scientific expert on the mind, mental processes and behaviour. They are 

usually not qualified medical doctors and not authorised to prescribe drugs.  

Neuropsychologists  

A neuro psychologist is a psychologist who specialises in brain dysfunction.  

Gerontologist  

A gerontologist is a scientist who studies the changes in the mind and body that accompany 

ageing and the problems associated with them. 

Neurologist  

A neurologist is a scientist who specialises in the study of the structure, functioning and 

diseases of the nervous system  

Aged Care Assessment Team (ACAT) 
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Aged Care Assessment Teams: 

• determine appropriate supported assistance for an aged person whether at home or 

in residential age care.  

• are multi-disciplinary health care workers, typically comprised of a nurse, social 

worker, occupational therapist and physiotherapist and perhaps a geriatrician. 

The referral for a capacity assessment needs to be carefully managed.  

Accountants will generally be prudent to have the client’s lawyer manage expert assessment and 

certification. Medical professionals have various approaches to capacity assessment and the required 

legal response need to be specifically requested and addressed. A general request for a report about 

a client’s capacity often delivers an inadequate response.  
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4 What are the limits and nature of the 

Attorney’s role? 

An Attorney’s power: 

• is only over property, financial and business matters. 

• does not extend beyond property, financial and business matters to matters of lifestyle and 

personal welfare or medical treatment.  A properly appointed Enduring Guardian may 

exercise such power.  

• does not extend special personal matters, such as will making, delegating Enduring Attorney 

power, voting at elections, or consenting to adoption or marriage.  

An Attorney is authorised to exercise the powers of the donor, in addition to the powers of the donor 

to do so. 

The granting of the Power of Attorney does not remove the authority of the donor. 

The donor and attorney need to work well together as a team.  

A clear understanding between donor and attorney is critical. Instructions should be recorded as part 

of the grant of the Power of Attorney. The Attorney may need details of both personal and financial 

affairs.  

The Power of Attorney or an Administration Order may limit the powers given, by scope or time. 

As with all legal documentation, always refer to the document. It is dangerous to assume a default 

provision. 

While the donor has the capacity, the donor is in charge with power to hire and fire attorneys.   

Powers of attorney for consideration or to secure the fulfilment of obligations may by agreement be 

made irrevocable.  

Loss of capacity by the donor may remove the power of the donor to act. 

The law used to assume if the donor was not available to supervise the attorney then the powers 

granted to the attorney should cease and the supervision of the affairs by the donor should pass to 

the court as the general custodian of affairs of those who are disabled. The authority of the attorney 

under an ordinary Power of Attorney thus lapses with the loss of capacity of the donor.  

All states in Australia have now picked up reforms which have originated out of England to allow 

powers of attorney to give continuing authority which survives the incapacity of the donor. The powers 

are generally known as Enduring Powers of Attorney and the various legislation specifies what is 

required for the Power of Attorney to have the effect as enduring beyond the incapacity of the donor. 

A position as an attorney by its nature is fiduciary.  

The attorney has the fundamental obligation to work in the best interest of the person giving the 

power according to the fiduciary standard which requires high levels of care, prudence, risk evasion 

and conflict avoidance. 
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Where, the Attorney is chosen from within the family or business circle conflicts of interest may be 

inevitable. The possibility of conflicts of interest should be addressed in the document of appointment. 

The appointing document should specify the extent to which the attorney is relieved from the ordinary 

fiduciary limitations. a spouse or business partner may need to act despite a conflict of interest and 

perhaps contrary to the interest of the donor. By contrast, powers in favour of children may or may not 

be best broadened to allow other interest and the donor to be considered. 

Parties relying on simplified statutory pro-formas often gloss over these issues without proper 

planning and attention. 



Tim Tierney Elder Practice - King Lear and the Baby Boomers Last Stand 

© Tim Tierney 2019 15 

5 What if there is no Attorney and no one 

capable to appoint one? 

As a last resort, an incapable client may require a substitute decision-maker to stand in the clients 

place and ensure their best interests are protected.  

A definitive resolution of incapacity and the legal removal of the power of a person to conduct their 

own business affairs may require an Administration Order by the relevant state government tribunal 

under the legislation of that state. 

State Tribunal Name Given to  

appointed Substitute 

Decisionmaker 

Legislation 

Victoria Civil and 

Administrative Tribunal 

Administrator The Guardianship and 

Administration Act 

1986 (Vic) 

Queensland Civil and 

Administrative Tribunal  

Administrator The Guardianship and 

Administration Act 

2000 (Qld) 

New South Wales Civil & Administrative 

Tribunal 

Financial Manager The Guardianship Act 

1987 (NSW) 

South Australia Civil and 

Administrative Tribunal 

Administrator the Guardianship and 

Administration Act 

1993 (SA) 

Western Australia State Administrative 

Tribunal 

Administrator the Guardianship and 

Administration Act 

1990 (WA) 

Tasmania Guardianship and 

Administration Board 

Administrator the Guardianship and 

Administration Act 

1995 (Tas) 

Australian Capital 

Territory 

Civil and 

Administrative Tribunal 

Administrator the Guardianship and 

Management of 

Property Act 1991 

(ACT) 

Northern Territory Civil and 

Administrative Tribunal 

Guardian  The Guardianship of 

Adults Act 2016 (NT). 
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A professional adviser is usually conflicted from making a financial management application about 

their client which would deprive the client of authority to make decisions about their finances, property 

and legal rights. A family member or health care professional is a more appropriate person to make 

the application, or in the absence of any alternative the Public Trustee, the Public Guardian or other 

relevant government bodies in the various states. 
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6 How do you future proof aging clients and 

their affairs? 

It is always true for all of us that life and capacity is limited. 

Planning for incapacity is just one aspect of answering the broad question of what will happen to our 

family and affairs. Estate planning is the process of providing the answer to that question. Estate 

planning is a lifelong process of reviewing your situation and planning for the future. Estate planning 

includes planning for life’s change and uncertainties including the possibility of disability. 

If they are no longer able to make their own decisions, individually tailored arrangements are likely to 

deliver a better response rather than the default procedures and a government tribunal or board to 

appoint substitute decision makers.  

Just as your Will appoints an executor to manage your affairs after death, you can appoint someone 

to take control of your affairs if you become incapable of doing so. A Power of Attorney can authorise 

the most appropriate person to act on matters of property and business. An Enduring Guardian 

Appointment can authorise a person to act on matters of personal care and welfare. 

Regular review and good planning is the key. 

Good estate planning call for separate assessment of what is best in the different contexts of: 

• the current capacity of the parties,  

• disability, and  

• death.  

Each separate scenario calls for broad holistic reviews, including: 

• big picture   overall estate planning: 

o Who gets what? 

o How? 

• asset holding 

o what passes through the will on death?   

o what other estate is held and how? 

o Effect of co-ownership  

• entity structures  

o company constitutions and any shareholders agreement 

o deeds and nominations of deeds. 

o Trust discretions  

o Trust powers as appointor/ guardian/custodian  

o Loan accounts 

• Super generally  

o amounts 

o insurance cover  

o death benefit nomination: 

▪ what alternatives are provided for in the fund? 

▪ what are the clients wishes? 

▪ are any nominations binding? 

▪ are they current? 

▪ what are any time limits on currency? 
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• self-managed funds:  

o review originals, deed and amendments, binding death benefit nomination - deal with 

any missing documentation;  

o Trustee governance 

• possible disputes over APRA-regulated funds and complaints to the Australian Financial 

Complaints Authority 

o delay  

o disharmony 

o uncertainty  

• estate cash flow; 

o tax issues,  

o will early withdrawal of benefits or an inter vivos gift provide a better tax result?  

o will the wealth owners have sufficient wealth? 
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7 Trustee and director succession 

The particular deed and powers under each trust deed need review to assess exercise of trust powers 

in the event of incapacity,   

Trustee governance and the replacement of trustees powers need separate consideration against the 

possibility of incapacity.  

Unplanned legal incapacity can cause particular problems for self-managed superannuation funds 

trustees under the Superannuation Industry (Supervision) Act 1993 (Cth). 

Section 17A of the Superannuation Industry (Supervision) Act, requires: 

• For multi-member funds: 

o Each individual trustee be a member of the fund and each member must be a trustee.  

o Each director of a corporate trustee must be a member, and each member must be a 

director.  

o No member can be an employee of another, unless they are relatives.  

• For single member funds that, 

o Unless there is a corporate trustee, the member must be one of only two trustees, 

where the second trustee is 

▪ a relative, or  

▪ an unrelated person who is not the member's employer.  

o Where there is a corporate trustee, the member can be the sole director, or there can 

be two directors, being the member and another director who is a relative, or who is 

an unrelated person who is not the member's employer. Section 17A(2) 

Superannuation Industry (Supervision) Act. 

Once an individual has lost legal capacity, they can no longer be a trustee, or a director of a corporate 

trustee and the trusteeship rules of the Superannuation Industry (Supervision) Act must be otherwise 

satisfied.  

Sections 17A of the (Superannuation Industry (Supervision) Act allows a six-month grace period to 

resolve what otherwise would be a breach of the trusteeship rules in relation to existing  members.  

Where a member is an infant, or otherwise under a legal disability, the (Superannuation Industry 

(Supervision) Act allows the “legal personal representative” of a member to be a trustee or director of 

a corporate trustee in place of the member. 

A legal personal representative under the Superannuation Industry (Supervision) Act is:  

• the executor of the will or administrator of the estate of a deceased person;  

• the trustee of the estate of a person under a legal disability, or 

• a person who holds an enduring power of attorney granted by a person.  

Where not all of the members of a self-managed are trustees or directors of a corporate trustee, the 

legislation requires either:  

• the member cease to be a member;  

• a replacement trustee or director of a corporate trustee or  

• fund cease to be a self managed superannuation fund, with consequential  

o required reports, exit statements etc.; 
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o  Members access to an internal dispute mechanism and the Australian Financial 

Complaints Authority; 

o compulsory portability requirements under the SIS Regulations.  

An enduring power of attorney to appoint a trusted person willing to take on the role is prudent. 

SMSFR 2010/2 Self Managed Superannuation Funds details the Commissioner of Taxation’s views 

and notes the attorney or legal personal representative: 

• is appointed as a trustee or as a trustee director, not just the member’s attorney or agent for 

the member.  

• may not be bound by legislation against or common law restrictions on conferring trustee 

duties and powers via a power of attorney or attorneys undertaking directors duties.  

• may be subject to civil and criminal penalties for any breaches of their duties under the 

Superannuation Industry (Supervision) Act, Corporations Act or other legislation.  

Appointments of replacement legal personal representative must comply: 

• with the trust deed, or in default the relevant state trustee legislation. 

• for corporate trustee, the constitution. The power might rest with remaining board members (if 

any) or with the shareholders.  

An attorney may exercise the member’s rights, but if the person falls into incapacity without an 

attorney, the appointment of a substitute decision maker as personal representative is required under 

the relevant state government legislation of the particular jurisdiction.  

Section 201F(2) of the Corporations Act 2001 (Cth) confirms an appointed personal representative 

may appoint a director of the company.  

On planning succession for directorship of corporate trustees of a self-managed superannuation fund, 

note the difference between an alternate director and a successor director: 

• An alternate director under Section 201K of the Corporations Act 2001 (Cth) is a person who 

can step in as a director to exercise some or all of the appointing director’s powers for a 

specified period or on a temporary basis.  

• A successor director under the Corporations Act 2001 (Cth) requires special provision in a 

company’s constitution to appoint fully fledged directors when a director loses capacity or 

dies.  
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DBA Lawyers on their website present the comparative table below and conclude a successor director 

mechanism provides greater flexibility and is more suitable for succession planning. 

 

 
Alternate directors generally 

(subject to differences in 

company constitutions) 

Successor director 

Do you need to notify ASIC? Yes Yes, it’s a fully-fledged director 

Power to sign circulating 

resolution 

Yes Yes 

Power to vote at meeting? Yes, only when appointing 

director not present 

Yes 

Counted as part of the total 

number of directors? 

No Yes 

Must be a director to act in the 

role? 

No Yes 

Does the position cease if the 

appointing person loses 

capacity or dies? 

Yes No, it is these events that 

automatically appoints the 

nominated successor director 

as a ‘real’ director 
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8 When do you recommend corporate versus 

individual trustees? 

It is a balancing act but generally the benefits of a corporate trustee outweigh the disadvantages. 

Personal trustees: 

• are simpler and cheaper to set-up and maintain; 

• leave the individual trustee personally liable for acting on behalf of the trust; 

• may enable confusion between personal and trust assets; 

• require trust assets to be transferred to another entity, on death of a trustee, with typically a 

deed of appointment and often extra expense and delay. 

Corporate trustees: 

• allow for sophisticated governance and succession;  

• generally, facilitate the change of principal controller of the trust, including on death and 

incapacity; 

• offer limited liability to the extent the company is a separate legal entity; 

• clearly separate trust assets and personal assets as they are held in different names; 

• are more complex and expensive to set up and maintain. 
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9 Appendix- Powers of Attorney- questions 

clients ask with answers 

9.1 Who manages my property and wealth if I lose capacity? 

You can authorise someone else to deal with your affairs by giving specific 

authorities, say to operate a bank account or deal with social security. 

You could also give a general authority to deal with your affairs. This can be done by 

a written authority appointing someone as your attorney. 

A Power of Attorney will authorise another person to act on your behalf. People often 

give a Power of Attorney to someone they trust while they are in hospital or if they 

will be overseas for a period of time.  

The person who gives the power is called the Donor or Grantor. The person who 

receives the power is called the Attorney, Donee or Grantee. 

Some people put in place a Power of Attorney as a precaution to protect against the 

possibility of becoming incapable of handling their own affairs, particularly if they are 

infirm or elderly.  

9.2 What if I do not have a Power of Attorney when I need one? 

If you do become incapable of handling your affairs and have made no provision for 

a period of incapacity, general authority to act on your behalf can be given by a 

government body or a government tribunal.  

Application can be made by an interested party to have a person appointed as 

administrator to take control of your affairs for your benefit. The powers given to an 

Administrator depend on the order made by the board. An Administrator has wide 

powers to deal with the represented person’s property and finances including the 

power to sell property, make investments, settle debts and so on. A government 

tribunal may limit the general powers of an administrator and direct that the 

represented person continues to be responsible for a particular part of his or her 

property, e.g. operate a savings account. 

A government tribunal will require medical advice to confirm that you have lost the 

capacity to manage your affairs prior to appointing an Administrator. They will apply 

the minimal intervention principle to preserve your best interest.  
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The appointment of an Administrator is a relatively inexpensive, informal exercise if 

there is no relevant conflict. There may be some delay in putting the arrangements 

into place but there is provision for urgent relief for urgent matters. 

9.3 Is a Power of Attorney better than an Administrator?  

There are specific advantages and disadvantages of a Power of Attorney and an 

Administrator. 

For many people, the potential for the appointment of an Administrator is a sufficient 

provision against the remote possibility of incapacity.  

Relying on the possible appointment of an Administrator avoids the cost of a Power 

of Attorney but does not have the certainty of having arrangements in place of your 

choosing. A government tribunal and the appointed Administrator make the decisions 

not you.  

Relying on the appointment of an Administrator may be more flexible than putting in 

place a Power of Attorney. A government tribunal can appoint someone as and when 

and if you need assistance. A government tribunal can tailor assistance to what is 

appropriate when you need it. A Power of Attorney requires you to look ahead and 

make decisions for an uncertain future.  

An Administrator is typically subject to better supervision than an Attorney. 

As we get older a Power of Attorney is more likely to be needed and our 

circumstances are likely to be more predictable. If you are in a long-standing trusting 

relationship, you are more likely to be comfortable with entrusting your spouse or 

partner with a Power of Attorney. 

9.4 What sort of Power of Attorney? 

A standard Power of Attorney lapses with the incapacity of the person giving the 

power. Under a standard Power of Attorney, if you are not capable of conducting 

your affairs your Attorney cannot act for you. An application would need to be made 

for the Court or a government tribunal to appoint someone to administer your affairs.  

Under an Enduring Power of Attorney, the power to act survives the incapacity of the 

person giving the power. For this reason, most people will want to grant the power in 

the form of an Enduring Power of Attorney. 
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Under a standard Power of Attorney the Attorney is not bound to take action. If it is 

too hard, the Attorney may refuse to act. This is not so under an Enduring Power of 

Attorney if the person giving the power has become incapable. In that situation the 

Attorney must act. The Attorney in such a case is like an executor of a Will and is 

bound to act as trustee to protect the best interests of the incapable person. 

There are special rules to make an Enduring Power of Attorney. 

9.5 Who can I choose as Attorney? 

You should appoint someone you trust. 

Make sure your Attorney is willing to carry out the responsibilities under the power. An 

Attorney is bound to deal with his responsibilities with utmost good faith and tell you 

the nature and extent of any interest which may conflict with the duties under the 

power. 

Any capable adult can be an Attorney. You could appoint a trustee company or some 

other professional adviser. Professionals are likely to charge a fee. Find out the terms 

of the retainer. Professionals offer independence and expertise they are not experts 

on the dynamics of your situation and family. Think twice before appointing a 

professional carer or health service provider as your Attorney.  

Your trusted spouse or partner is a common choice as Attorney. 

A Power of Attorney should not be given lightly. The Attorney has great power. The 

Attorney should be carefully selected and trustworthy. Often a trusted family member 

or friend is the best choice. Typically, such persons do not charge a fee but consider 

leaving directions if there are likely to be significant expenses. 
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9.6 What is the responsibility of the Attorney? 

Being an Attorney is a position of great trust and importance. An Attorney has a legal 

as well as a moral obligation to fulfil the role with high standards of care and honesty. 

The Attorney must not exceed the authority or directions given by the person giving 

the power. 

An Attorney is bound to fulfil the responsibilities as Attorney with utmost good faith.  

An Attorney is bound to avoid situations where his interests are in conflict with the 

person giving the power.  

An Attorney must act in the interest of the person giving the power. Unless specifically 

authorised by the document, an Attorney cannot act for their own or someone else’s 

benefit against the best interests of the person giving the power. This is so even if the 

person granting the power may have so acted. For instance, even if the person giving 

the power would have gifted money to someone in the family or the Attorney, the 

Attorney in the absence of some specific authorisation cannot apply funds against the 

best interest of the person granting the power or for the Attorney’s own benefit. A 

special clause would need to be included to allow for this.  

An Attorney should presume that the Donor has the capacity to make a particular 

decision until clearly this is not the case and respect the Donor’s right to participate in 

decisions to the extent of their capacity.  

Incapacity does not lower a person’s human worth and dignity or his or her claim for 

basic human rights.  

The Attorney must act prudently with the assets of the Donor and keep careful control 

of the finances.  

The Attorney of a disabled Donor must use the Donor’s money to maximise the Donor’s 

quality of life, not just maximise the Donor’s wealth. Acting in the Donor’s ‘best 

interests’ obviously includes ensuring that he or she receives maximum income 

entitlements, that assets are prudently managed and debts and expenses are 

responsibly controlled. However, a good Attorney will allow expenses for the Donor for 

items that are not essential but may be enjoyable or enhance his or her comfort.  

Attorneys must keep reasonable records of dealings and transactions made under 

the power and keep their property separate from the Donor's property.  

The Attorney does not have any right to his/her inheritance before the Donor’s death.  
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9.7 How much control will my Attorney have? 

Once the power to make a decision begins, your Attorney will have full control over 

that decision unless you have explicitly limited that power in the document granting the 

Power of Attorney. 

9.8 How can I limit the Attorney’s power? 

You can specify decisions that you do not want your Attorney to make. You can also 

include particular instructions about what you would like your Attorney to do.  

Your Attorney must always act in accordance with your instructions. 

The power given to the Attorney can be limited to operate only in certain areas or on 

certain events such as: 

• between specified dates; 

• while you are overseas; 

• for specific property; 

• to do particular acts; such as sign a particular contract; or 

• after you lose capacity to act for yourself. 

It is better not to place too many restrictions on your Attorney's power, as this may 

make it difficult for your Attorney to make decisions on your behalf. 

9.9 Are there automatic limits on the Power? 

The authority granted by a Power of Attorney is only over property, financial and 

business matters. 

The authority granted by a Power of Attorney does not extend beyond property, 

financial and business matters to matters of lifestyle and personal welfare or medical 

treatment.  

An Attorney is not entitled to give directions for instance as to which hospital a 

disabled person should use or what sort of medical treatment they should have. It is 

possible to appoint someone to act as what is called an Enduring Guardian to make 

those decisions, or a Guardian can be appointed by application to a government 

tribunal. Alternatively, you can give written requests about your medical treatment.  

You cannot give your Attorney the power to make decisions about special personal 

matters, such as a decision about your Will, appointing someone as your Attorney, 

voting at elections, or consenting to adoption or marriage.  
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9.10 If I have an Attorney can I still make my own decisions? 

The powers given to an Attorney to act for you are in addition to your own powers. 

While you continue to have capacity you still have the option to deal with your own 

affairs and make your own decisions. Your Attorney can also make binding decisions 

and make binding actions for you and you are answerable for those actions.  

Because you may be working together with your Attorney in this way it is important you 

work well together as a team. Remember that while you have the capacity you are the 

boss of the team.  

It is wise to have a clear understanding with your Attorney about what you wish the 

Attorney to do and how you wish it to be done.  

Many people giving a Power of Attorney limit the power to only start after written 

instruction or a doctor certificate of incapacity. 

Consider whether any such instructions need to be recorded as part of the grant of the 

Power of Attorney. A written protocol in some cases would be worthwhile. Check you 

do not create inflexibility.  

Your Attorney will need a detailed briefing of your affairs. The Attorney may need 

details of both personal and financial affairs. Prepare a summary to give instructions 

to executors and your Attorney. 
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9.11 Is my Attorney liable for breach of obligations? 

An Attorney can be held responsible for the misuse of a Power of Attorney. 

The Court and a government tribunal have the power to protect the principal's 

interests. They may require a summary of actions, receipts and expenditure or more 

detailed accounts, and these may be audited. They may revoke an Attorney's 

powers. A government tribunal may require the Attorney to compensate the Donor 

for any losses. 

9.12 Is an Attorney liable for debts? 

An Attorney will not normally be held responsible for the debts and liabilities of the 

person giving the power. 

An Attorney may choose to become bound by giving a guarantee. 

An Attorney may become bound if the Attorney is careless in failing to make clear 

they are not acting for themselves but merely on behalf of the person giving the 

power. 

The Attorney does not have to pay the donor’s bills and accounts out of his/her own 

pocket.  

If the donor has insufficient funds, the Attorney should inform the creditors of the 

donor’s financial circumstances as soon as practicable.  
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9.13 When can the Attorney start work? 

The Power of Attorney must be registered before it can be activated by the Attorney.  

The Power of Attorney may limit when the attorney may begin work, for instance until 

after a written direction from the person giving the power or when a doctor says that 

the donor has lost the ability to make financial decisions.  

9.14 Can the Power be withdrawn? 

The Court or Guardianship and Administration Board can withdraw the power granted 

to an Attorney at any time if they decide that is best. 

If an Attorney no longer wishes to be the Attorney or joint Attorneys cannot agree 

they can apply to a government tribunal. The attorney may need to continue to act 

until alternative arrangements are made.  

Whilst the Donor is capable, the Donor can withdraw the power granted to an Attorney 

at any time unless they have agreed otherwise. Verbal advice to an Attorney that their 

power is withdrawn is effective but it is best if this is confirmed in writing and the written 

document is registered. 

Family members and friends can also apply on behalf of a mentally incapacitated 

donor to a government tribunal for an administrator to be appointed if the Attorney 

has died or is considered incapable or if there are concerns about the financial 

management.  
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9.15 How does an Attorney complete documents? 

Your Attorney needs to explain to others the Attorney’s role when acting for you. 

People may ask your Attorney to demonstrate the Attorney’s entitlement to act. They 

may be asked to show a copy of the Power of Attorney or specify the registration 

number. 

Attorneys execute (complete) documents for the donor in the ordinary way, but must 

note on the document that they are executing it as the donor's Attorney under Power 

of Attorney (eg. John Smith, by his duly appointed Attorney, Mary Jones).  

The typical way to reassure those dealing with the Attorney is to show a copy of the 

Power of Attorney with its registered number. They might ask for certification the 

power has not been withdrawn. In that event, the Attorney can add after the 

Attorney’s signature a sentence to that effect. For example, signed as Attorney under 

Power of Attorney 22/2222, the Attorney certifying the power has not been 

withdrawn. 

When the Power of Attorney is first activated, it is sensible to advise those who you 

will have regular dealings, e.g. banks and government departments. They may have 

special procedures of their own that it is sensible to satisfy in advance of when 

needed. 

Both the Attorney and the person giving the power are wise to have business like 

records of the authorities given and actions taken, a minute book type record for 

instance. As usual, recording arrangements in writing and, where necessary, both 

parties acknowledging them in writing, reduce the opportunities for confusion. 
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9.16 Does my Attorney charge a fee? 

Unless otherwise agreed, the Attorney will be entitled to be reimbursed their expenses 

but there is no right for an Attorney to charge a fee or charge for their time and work. 

You should have written confirmation, if the Attorney is to be paid for their time and 

trouble.  

9.17 Can I appoint more than one Attorney? 

You may appoint two or more Attorneys to act either jointly (together), or as a 

majority (simple, two-thirds, etc) or severally (any one of your Attorneys can sign), or 

successively (power is given to a particular Attorney when the power given to 

another Attorney ends, or when the other Attorney is not available to make 

decisions). 

Joint Attorneys must make decisions unanimously and they have equal authority 

unless the document appointing the Attorneys provides otherwise. 

If one of multiple Attorneys dies, the remaining Attorneys exercise the power. 

Express your intentions clearly.  

Multiple Attorneys  

• should consult regularly,  

• have a right and obligation to participate in the decision making  

• need a sound model for joint decision making and to record that joint decision 

making. 

Requiring joint signatures is a simple way to ensure all attorneys are involved and to 

record that involvement. Other ways may be more convenient.  

9.18 What if capacity to give a Power of Attorney is uncertain? 

If there is any possible dispute or doubt as to the capacity of the person granting the 

power, a doctor should confirm that the person is capable of understanding the 

document. 
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9.19 What if illness or infirmity means I cannot sign properly? 

You do not need a legible signature to validly give a Power of Attorney. Any mark on 

the paper with a pen will suffice if it is intended as a signature. It is critical, however, 

that the person has sufficient understanding to have the capacity to grant the Power 

of Attorney. 

9.20 What if I become too ill to understand such matters? 

If you cannot understand the nature and effect of the document, you cannot grant a 

Power of Attorney.  

If the only matters to be dealt with are with bank accounts or pension matters 

someone on your behalf may be able to get an authority to act on you behalf by 

application to the bank or Centrelink, without the need for a Power of Attorney. 

9.21 Do Powers of Attorney work nationwide? 

The law on Powers of Attorney varies from State to State. You cannot safely apply 

advice based on the laws of another state. 

9.22 How do I give a Power of Attorney? 

You and your attorney/s will all need to sign the Power of Attorney document. 

There are simple online and statutory forms. Take care! Simple online and statutory 

forms may gloss over important issues.  

A Power of Attorney document often can be prepared and signed at a single 

appointment of no more than an hour. 

The Power of Attorney in most states must be registered before action can be taken 

under the Power of Attorney. Many people who prepare a Power of Attorney just in 

case it may be needed, postpone registration until when and if action is needed 

under the Power of Attorney and thus postpone the tax on registration.  

 

  



Tim Tierney Elder Practice - King Lear and the Baby Boomers Last Stand 

© Tim Tierney 2019 34 

10 Appendix-Who decides my care? 

Questions clients ask with answers 

Adults have the right to determine where we live, who to see or visit, what medical 

treatment we want or need and what services we will have.  

This right relies on our mental capacity to make reasonable judgments about these 

and other lifestyle matters.  

If a person loses the ability to make their own decisions, a different decision-making 

system is required.  

10.1 Can I appoint a replacement decision maker in case I am 

disabled?  

A guardian appointment enables the nomination of a substitute decision maker for 

necessary lifestyle decisions to make sure that wishes in respect of these matters are 

known and carried out.  

The person or persons is empowered to make lifestyle decisions if you subsequently 

lose the capacity to make those decisions for yourself is called your Enduring 

Guardian.  

10.2 What sort of decisions can an Enduring Guardian make?  

Unless you limit or place conditions on the powers, your guardian will have wide 

powers to make lifestyle decisions for you.  

These include:-  

• to decide where you should live e.g. to continue to live at home or move into a 

nursing home;  

• to decide what health care or medical treatment you should receive;  

• to decide what other personal services you should receive e.g. home support, 

meals on wheels.  

The Enduring Guardian cannot manage your finances or property or vote on your 

behalf.  

A Power of Attorney or Administration appointment is needed to give someone 

authority over your finances.  
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The Enduring Guardian must act in accordance with applicable state legislation:-  

• your expressed wishes must be considered;  

• any decision should be the least restrictive option for you;  

• your best interests must at all times be paramount.  

10.3 Who can appoint an Enduring Guardian?  

Anyone over 18 years who is capable of understanding the nature and effect of the 

document can appoint an Enduring Guardian.  

Reduced mental capacity, such as the early stages of dementia, may not disable 

appointing an Enduring Guardian.  

Understanding the nature and effect of the document is more than being able to 

physically sign. You must know that nature and extent of the decision which a 

guardian can make and understand the implications of giving away such powers.  

An assessment by an expert may be required to resolve mental capacity 

10.4 Who can I appoint as my Enduring Guardian?  

Anyone over 18 years can be appointed as an Enduring Guardian.  

You may appoint two or more persons to act jointly as your Enduring Guardians. If you 

appoint two people as your Enduring Guardians then they must act jointly, which 

means they have to agree and act together on your behalf.  

Appoint someone who understands and respects your values and wishes, and will act 

at all times with your best interests at heart.  

You may also appoint someone to act as an alternative guardian. That person will act 

as your guardian if your Enduring Guardian cannot act for you for any reason such as 

absence or incapacity.  

The relevant government tribunal possible to appoint a specialist government official 

as your Enduring Guardian.  

10.5 How do I appoint an Enduring Guardian? 

Discuss the appointment with your chosen guardian.  
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Be sure they are willing to take on the responsibility and clearly understand your 

wishes and any conditions you impose. Check any conditions on your guardian’s 

power to consent to medical treatment with your doctor.  

You must complete a Guardian appointment form and sign it. It must be accepted in 

writing by the proposed guardian.  

Two witnesses must certify that you appeared to understand the nature of the 

document.  

10.6 Registration of Enduring Guardians  

An Enduring Guardian appointment needs to be registered before action can be taken 

by the appointed guardian.  

There is tax on registration so many people defer registration until the Guardian needs 

to take action.  

The register is available for public inspection.  

10.7 When does a Guardian Appointment take effect?  

The appointment of your Enduring Guardian takes effect only if you become unable to 

make your own personal or lifestyle decisions. Your guardian may wish to seek the 

opinion of a medical practitioner about your capacity to make decisions before acting 

on your behalf.  

10.8 Role of the Government Tribunal 

Your appointed guardian is subject to direction by the Board.  

The government tribunal may give advice and direction to an Enduring Guardian on 

any related matter or the exercise of any power, approve or disapprove of acts 

proposed for instance, or resolve the ambiguity or provide clarity and offer advice or 

even a direction to the Enduring Guardian. 

• Where an Enduring Guardian has failed to comply with a clearly expressed 

condition in the instrument of appointment, the government tribunal can direct the 

Enduring Guardian to respect your wishes and comply with the condition. A failure 

to do so may mean the Enduring Guardian is liable to a fine or imprisonment or 

both or that the Enduring Guardianship is revoked.  
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• Where the Enduring Guardian cannot as a practical matter comply with a condition, 

e.g. you may have directed that if you are in need of nursing home care that 

nursing home must be situated in Oatlands. You subsequently become 

incapacitated and in need of nursing home care but there are no nursing home 

vacancies at Oatlands. The government tribunal could direct the Enduring 

Guardian to find a suitable placement irrespective of location.  

• Where a condition in the instrument is ambiguous, lacks certainty or where there 

are internal inconsistencies in the terms of the document.  

10.9 Can Enduring Guardianship be revoked?  

While you are capable of making your own decisions you can revoke the appointment 

of an Enduring Guardian. There is a special revocation form for this purpose and you 

need to sign the form and have it witnessed.  

A government tribunal can also revoke the appointment if:  

• the Enduring Guardian requests revocation; or 

• if the government tribunal is satisfied that the Enduring Guardian is not willing or 

able to act, or has acted contrary to your best interest or in a negligent manner. 

You can appoint a new person as your Enduring Guardian but you will need to 

complete a new appointment form. 

10.10 Can the Enduring Guardian’s powers be subject to 

conditions?  

The Enduring Guardian’s powers are subject to any conditions specified in the 

document called ‘Instrument Appointing Enduring Guardian’.  

A condition may:  

• operate as a limitation on the guardian’s powers; eg. “I do not authorise my 

guardian to decide where I should reside”; or 

• give a direction to exercise a power in a particular way; eg “…to consent to 

medical treatment except where my health deteriorates to the point where I 

become irreversibly incontinent and immobile”.  

Consider if you intend a direction rather than a request or a wish, for example, a 

direction to the guardian to refuse medical treatment in certain circumstances.  

Check any condition is lawful, clearly expressed and practically possible to carry out. If 

so it is binding on the Enduring Guardian and must be respected.  
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10.11 What are Advance Care Directives? 

A statement of your wishes for future care may be a useful supplement or alternative 

to appointing an Enduring Guardian. 

Recording information about values and wishes for future care is related to but a 

separate issue to appointing an Enduring Guardian as substitute decision-maker. 

Advance Care Planning is a process of decision making and recording discussions 

about care wishes against the possibility of incapacity. 

Advance Care Planning may involve you, your family, and your health care 

professionals about the goals and desired direction of your care addressing the role of 

palliative care, with open discussion about values and wishes for the end of your life.  

Advance Care Directives record information about your values and wishes to assist 

others in reaching decisions, and a process to better identify and manage your goals 

of care. 

It is important to register as an organ donor if you so wish. 

Consider discussing your wishes with your next-of-kin/family while you are still well.  

10.12 Is an Advance Care Directive binding?  

A statement of your care wishes is generally given legal recognition and may be 

binding to that extent. 

The documentation of express wishes may be crucial should a dispute about 

treatment come before a Board, tribunal or court. 

Regardless of legal enforceability your expressed care wishes may be strongly 

persuasive or instructive to those making decisions about your health treatment and 

care.  

If you are incapable, others may be guided and comforted by your care directions and 

reluctant to act in conflict with your expressed wish. 

Your decisions and preferences may be used to inform the role and decisions of an 

advocate or your Enduring Guardian.  

While you are capable, you can revoke or change a care directive at any time. You 

need to review and update your Advance Care Directive as your situation changes: 
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changes for instance in your health or family situation or perhaps changes in medical 

and care technology.  

An Advance Care Directive is an aid to decision making but does not guarantee 

access to services or force services to provide care. The effectiveness of a statement 

of your care wishes is restricted by the availability of care. 

An Advance Care Directive may help you make sense of and manage illness.  

The process of making an Advance Care Directive encourages participation and 

consultation in the treatment and management of disabilities and may assist in 

learning illness patterns, early intervention strategies and relapse flag posts and 

markers. 

Advance Care Directive may provide clearer guidelines for care strategies and 

services which may otherwise be overlooked, for example discharge planning. The 

documentation of personal histories and information, such as past effects of 

medication for instance, may assist care strategies.  

10.13 Is there a standard form Advance Care Directive?  

A standard non-statutory document has been developed in Tasmania as a model for 

an Advance Care Directive by the Department of Health and Human Services. A copy 

is available via the web.  

Some template Advance Care Directives are very simple. Some doctors complain that 

such templates lead to ill informed, naïve and unhelpful directions. Talk to an 

experienced adviser if you need a more sophisticated template designed for use with 

a doctor assisting with decision making and drafting.  

10.14 Do I need an Enduring Guardian or an Advance Care 

Directive or both?  

Both Enduring Guardian Appointments and Advance Care Directive are useful tools 

for managing your care when you are no longer able to give your own direction.  

Recording your particular wishes in the Guardian Appointment allows them to be 

registered and to that extent, made public and locked in with the appointment with 

your Enduring Guardian as your alternative decision maker. Publication of your wishes 

and locking them into a registered document might be inflexible.  
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Take care to avoid conflict between such an Advance Care Directive and an Enduring 

Guardians Appointment or any other document.  

Conflict between the two documents, apart from any legal problems, may cause 

practical problems for the family and others in working out exactly what treatment you 

wanted. 

Do not address the same issues in both an Advance Care Directive and the Enduring 

Guardians Appointment using different language.  

Typically the Guardian Appointment is best kept simple and deal only with the 

appointment of the substitute decision maker.  

Your care wishes can then be recorded in the Advance Care Directive which can be 

simply and quickly changed.  

Having the Enduring Guardian Appointment separate from the expression of your 

wishes in your Advance Care Directive, allows you to fine tune the expression of your 

care wishes with the benefit of the good counsel of your medical advisors and your 

Guardian and other relevant family and friends as your views and your conditions 

change from time to time. 

10.15 Examples of conditions or directions  

Lifestyle directions  

(1) I request that my Enduring Guardian contact my friend (name) if possible, on 

any important decisions concerning my health and welfare.  

(2) I espouse feminist ideology and live by feminist principles. Please do not offend 

my sensibilities by presenting me with behaviours or literature which I might find 

offensive.  

(3)  When I am unable to walk outside by myself, I would like to be taken out to the 

sun for a few hours every day whenever possible.  

(4)  I have been a florist all my life. Please do not put plastic flowers in my room.  

(5)  As a lover of fine music I would like to be able to listen to classical music in the 

evenings.  

(6)  Should I require placement in a supported residence I would prefer to live close 

to my brother, (name).  

Health care directives  

(7) When I am unable to speak for myself, or move my body without help, i.e. no 

matter what my physical condition, I would like full medical intervention for any 

medical problem.  
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(8)  If I am bedridden and only able to verbally communicate by sounds not speech, 

and if the sounds which I make annoy others around me, I do not wish to be given 

medication to silence me unless the noise is extreme and all other measures have 

been tried.  

(9) Should my health deteriorate to the point that I become irreversibly incontinent 

and immobile, I do not wish to have any life saving or life prolonging medical 

intervention. Instead, I would prefer the best standards of palliative care.  

(10)  That no unnecessary steps be taken to prolong my life and any palliative care 

measures may be taken to ease my suffering.  

(11) If two members of the medical profession conclude that my illness is terminal, I 

request that all life supporting systems be withdrawn and that any distressing 

symptoms be controlled by sedative treatment even if that treatment may shorten my 

life. This request shall also apply in respect of any other medical condition that leaves 

me totally incapacitated, physically or mentally, requiring 24 hours a day nursing care 

and other equally serious conditions. 

(12)  Because of my religious beliefs I do not wish to receive blood products or a 

blood transfusion under any circumstances  

(13)  I am a registered organ donor and would like to donate my eyes, liver and any 

other organs required.  

If my attending physician and one additional physician certify that I have an incurable, 

irreversible and terminal condition, I direct that life-sustaining treatment be withheld or 

discontinued and that I be given all medically appropriate care to make me 

comfortable and to relieve pain. I do not want artificial feeding as part of my treatment. 

I do not want artificial hydration as part of my treatment. 

If my attending physician and one attending physician certify that I am in an 

irreversible coma, persistent vegetative state or have become permanently 

unconscious, I direct that life-sustaining treatment be withheld or discontinued. I 

understand that I will not experience pain or discomfort in this condition, and I direct 

that I be given all medically appropriate treatment and care necessary to provide for 

my personal hygiene and dignity. I do not want artificial feeding as part of my 

treatment. I do not want artificial hydration as part of my treatment. 

If there comes a time when I am diagnosed by my attending physician and one 

additional physician as having an incurable and irreversible illness, disease or 

condition which may not be terminal, but causes me to experience severe and 

worsening physical or mental deterioration, and I will never regain the ability to make 

decisions, I direct that life-sustaining treatment be withheld or discontinued and that I 

be given all medically appropriate care to make me comfortable and to relieve pain. I 

do not want artificial feeding as part of my treatment. I do not want artificial hydration 

as part of my treatment. 
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If I am receiving life-sustaining treatment that is experimental and not a proven 

therapy, or is likely to be ineffective or futile in prolonging life, I direct that life-

sustaining treatment be withheld or discontinued and that I be given all medically 

appropriate care to make me comfortable and to relieve pain. I do not want artificial 

feeding as part of my treatment. I do not want artificial hydration as part of my 

treatment. 

I feel especially strongly about the following forms of treatment and I direct any person 

giving me medical treatment: 

1. Not to take positive action to place me on a life support system or to 

resuscitate me if I have had a heart attack or stroke. 

 

2. ______ I do not want cardiopulmonary resuscitation (CPR). 

3. ______ I do not want mechanical respiration. 

4. ______ I do not want antibiotics. 

5. ______ I do not want to be taken to a hospital, if at all avoidable. 

6. ______ I do not want blood or blood products. 

7. ______ I do not want kidney dialysis. 

8. ______ I do want maximum pain relief, even if it may hasten my death. 

I assert my primary right and responsibility to make my own decisions concerning 

treatment that might unduly prolong the dying process.  

By this declaration I express my considered and firm intent to my health care provider, 

family and friends. If at any time my attending physician and one additional physician 

certify that I have an incurable and terminal condition or I am in an irreversible coma 

or persistent vegetative state, I direct my attending physician to allow me to die 

naturally by withholding or withdrawing medical procedures that merely prolong the 

dying process and are not necessary to my comfort or to alleviate pain. 

I have considered whether I want artificial tube feeding to be provided and have 

decided that I do not want my life prolonged by artificial feeding or nutrition if my 

condition is as stated above. 

I have also considered whether I want artificial hydration to be provided and have 

decided that I do not want my life prolonged by artificial hydration if my condition is as 

stated above. 

 I wish to be considered dead at the point when my heart stops beating or when my 

brain stops functioning. 

I wish to donate my organs at the time of my death. 
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11 APPENDIX – Capacity Tests 

Different capacity tests as extracted from The Law Society Of New South Wales’ guide “When A 
Client’s Capacity Is In Doubt” 
 
Note reference need to be made to the particular state law. 

 
Decision-specific test for capacity 
 
In Gibbons v Wright (1954) 91 CLR 423, the High Court (at 437 per Dixon CJ, Kitto andTaylor 
JJ) defined a decision-specific test for capacity to enter into a contract: 
“The law does not prescribe any fixed standard of sanity as requisite for 
the validity of all transactions. It requires, in relation to each particular 
matter or piece of business transacted, that each party shall have such 
soundness of mind as to be capable of understanding the general 
nature of what he [or she] is doing by his [or her] participation.” 
Capacity to give instructions to a solicitor 
 
The Uniform Civil Procedure Rules 2005 have provisions regarding the appointment 
and removal of tutors and the manner in which those tutors will represent the person 
under legal incapacity. Rule 7.18 is the principal provision. It states that any person 
under legal incapacity may have a tutor appointed by the Court and the Court may 
remove a tutor and appoint another tutor. 
Section 3 of the Civil Procedure Act 2005 defines “person under legal incapacity” 
as any person who is under a legal incapacity in relation to the conduct of legal 
proceedings (other than an incapacity arising under section 4 of the Felons (Civil 
Proceedings) Act 1981) and, in particular, includes: 
(a) a child under the age of 18 years, and 
(b) an involuntary patient or a forensic patient within the meaning of the 
Mental Health Act 2007, and 
(c) a person under guardianship within the meaning of the Guardianship 
Act 1987, and 
(d) a protected person within the meaning of the Protected Estates Act 1983, 
and 
(e) an incommunicate person, being a person who has such a physical or mental 
disability that he or she is unable to receive communications, or express his or 
her will, with respect to his or her property or affairs. 
The NSW Court of Appeal considered the need to appoint a tutor for litigation in 
Murphy v Doman [2003] NSWCA 249; (2003) 58 NSWLR 51. 
The Court noted (at [35]): 
“The cases do not consider the level of mental capacity required to 
be a “competent” litigant in person but it cannot be less than that 
required to instruct a solicitor. It should be greater because a litigant in 
person has to manage court proceedings in an unfamiliar and stressful 
situation.” 
In Masterman-Lister v Brutton & Co [2003] 3 All ER 162 Chadwick LJ described the 
issue when it was necessary to determine the capacity to give legal instructions in 
these terms: 
“the test to be applied, as it seems to me, is whether the party to legal 
proceedings is capable of understanding, with the assistance of such 
proper explanation from legal advisers and experts in other disciplines 
as the case may require, the issues on which his consent or decision 
is likely to be necessary in the course of those proceedings. If he has 
capacity to understand that which he needs to understand in order to 
pursue or defend a claim, I can see no reason why the law – whether 
substantive or procedural – should require the interposition of a next 
friend or guardian ad litem.” 
In Dalle-Molle by his Next Friend, Public Trustee v Manos and Anor [2004] SASC 102, 
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Debelle J reviewed the common law in this area and noted (at 26): 
“The level of understanding of legal proceedings must, I think, be 
greater than the mental competence to understand in broad terms 
what is involved in the decision to prosecute, defend or compromise 
those proceedings. The person must be able to understand the nature 
of the litigation, its purpose, its possible outcomes, and the risks in costs 
which of course is but one of the possible outcomes.” 
Capacity to manage affairs (s13 of the Protected Estates Act 
1983 and s 25G of the Guardianship Act 1987) 
Justice Powell in PY v RJS & Ors (1982) 2 NSWLR 700 at 702 stated that a person is 
not shown to be incapable of managing his or her own affairs unless, at the least, it 
appears: 
(a) that he or she appears incapable of dealing in a reasonably competent 
fashion with the ordinary routine affairs of man; and 
(b) that by reason of that lack of competence there is shown to be a real risk 
that either; 
(i) he or she may be disadvantaged in the conduct of such affairs, or 
(ii) that such monies or property which he or she shall possess may be 
dissipated or lost; it is not sufficient merely to demonstrate that the 
person lacks the higher level of ability needed to deal with complicated 
transactions or that he or she does not deal with even simple or routine 
transactions in the most efficient manner. 
In H v H (NSW Supreme Court, Young J, 20 March 2000, unreported), Justice Young 
clarified the scope and meaning of the phrase ‘ordinary routine affairs of man’ and 
stated that: 
“[T]he ordinary affairs of mankind do not just mean being able to go 
to the bank and draw out housekeeping money. Most people’s affairs 
are more complicated than that, and the ordinary affairs of mankind 
involve at least planning for the future, working out how one will feed 
oneself and one’s family, and how one is going to generate income and 
look after capital. Accordingly, whilst one does not have to be a person 
who is capable of managing complex financial affairs, one has to go 
beyond just managing household bills. 
The relevant time for considering whether a person is incapable of managing his or 
her affairs is not merely the day of hearing, but the reasonably foreseeable future.18 
In Re GHI (a protected person) [2005] NSWSC 581 Justice Campbell offers two further 
factors that are relevant when determining whether a person is “incapable of 
managing their affairs”. 
The first is whether or not the person is willing to seek and take appropriate advice.19 
In general, taking advice can “remove the risk that the lack of the abilities will cause 
18 McD v McD (1983) 3 NSWLR 81at 86. 
19 Re GHI (a protected person) [2005] NSWSC 581 at [119] per Campbell J. 
the person to be disadvantaged in the conduct of his or her affairs”.20 
The second is whether the person has the ability to identify and deal appropriately 
with those who may be attempting to benefit from their assets through unfair 
dealing.21 In regards to Justice Powell’s classic formulation, this factor is relevant since 
the skill to identify and deal appropriately with exploitation is necessary to carry out 
the ‘ordinary routine affairs of mankind.’ The lack of this skill may create a real risk 
that the person may be disadvantaged or that their estate may be dissipated or lost.22 
Testamentary capacity 
The formula for determining testamentary capacity is stated in the judgment of the 
Court (Cockburn CJ, Blackburn, Mellor, and Hannen JJ) delivered by Sir Alexander 
Cockburn in Banks v Goodfellow 1870 LR 5 QB 549 at 565 as follows: 
“It is essential to the exercise of such a power that a testator shall 
understand the nature of the act and its effects; shall understand 
the extent of the property of which he is disposing; shall be able to 
comprehend and appreciate the claims to which he ought to give effect; 
and, with a view to the latter object, that no disorder of the mind shall 
poison his affections, pervert his sense of right, or prevent the exercise 
of his natural faculties—that no insane delusion shall influence his will 
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in disposing of his property and bring about a disposal of it which if the 
mind had been sound, would not have been made.” 
Capacity to make a power of attorney 
In Ranclaud v Cabban (1988) NSW Conv R 55-385 at 57,548, Young J noted: 
“A solicitor is not the alter ego of a litigant. Generally speaking, 
however, a person retains a solicitor to advise one and one reserves 
to oneself the ultimate power of making decisions after receiving the 
solicitor’s advice... Further so far as Powers of Attorney are concerned 
whilst it may be one thing to be aware that a person under a Power 
of Attorney may act on one’s behalf, where the Power, as in the 
present case, is a general Power under sec. 163B and Sch. VII of the 
Conveyancing Act 1919. Such a power permits the donee to exercise 
any function which the donor may lawfully authorise an attorney to 
do. When considering whether a person is capable of giving that sort of 
power one would have to be sure not only that she understood that she 
was authorising someone to look after her affairs but also what sort of 
things the attorney could do without further reference to her. “ 
In the English case of Re K (1988) 1 Ch 310 at 316, the Court referred to the 
understanding which a person should have to be capable of making a power of 
attorney as follows: 
“Firstly, (If such be the terms of the power) that the attorney will be 
able to assume complete authority over the donor’s affairs. Secondly, 
(If such be the terms of the power) that the attorney will in general 
be able to do anything with the donor’s property which he himself 
could have done. Thirdly, that the authority will continue if the donor 
should be or become mentally incapable. Fourthly, that if he should be 
or become mentally incapable, the power will be irrevocable without 
confirmation by the court.” 
20 Ibid at 120 per Campbell J. 
21 Ibid at 123 per Campbell J. 
22 Ibid at 125 per Campbell J. 
Capacity to consent to medical treatment 
The Guardianship Act 1987 makes provision for substitute consent for medical 
treatment if an adult (over 16 years of age) is incapable of consenting to that 
treatment. 
Section 33(2) of the Guardianship Act 1987 states: 
“a person is incapable of giving consent to the carrying out of medical or dental 
treatment if the person: 
(a) is incapable of understanding the general nature and effect of the 
proposed treatment, or 
(b) is incapable of indicating whether or not he or she consents or does 
not consent to the treatment being carried out.“ 

 
This paper references the Capacity Toolkit as published by The Department of Health and Human 
Services Tasmania which was based on the Capacity Toolkit originally prepared by the New South 
Wales Department of Justice and Attorney General and News South Wales Law Society “ A Practical 
Guide for Solicitors When a client’s capacity is in doubt” which also is based on that work. 


