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1 Introduction* 

This paper will examine a question that is simple to ask, but potentially difficult to answer:  

When will an agreement, arrangement or understanding—between the members of a family—not be an 

“ordinary family dealing” for the purposes of section 100A of the Income Tax Assessment Act 1936 (ITAA 

1936)?  

Section 100A was enacted in 1978, over 40 years ago, as part of a package of anti-tax avoidance 

measures introduced by the then Federal Treasurer, the Hon. John Howard MP.  

The Treasurer’s Press Release, the Second Reading Speech and the Explanatory Memorandum made 

very clear that section 100A was designed to counter a specific form of “trust stripping”.1  Subsequent 

judicial comments have indicated, however, that section 100A potentially has a broader reach. 

Nevertheless, section 100A does not apply to: 

… an agreement, arrangement or understanding entered into in the course of ordinary family or commercial 

dealing. 

The intention of this paper is to identify when dealings between members of a family are not in the 

course of “ordinary family dealing”.2  As will be seen, this is by no means a straight forward task!  

Although reference is made to the “predication” and “ordinary business or family dealing” tests laid down 

in the late 1950s by Lord Denning in Newton & Ors. v FCT,3 the assumption such dealings can be 

readily identified in 2019 is open to serious challenge.   

 

Despite many tax advisors and administrators believing they know—or at least having a view as to—

what such dealings involve, there appears to be considerable disagreement as to precisely how such 

dealings should be defined.   

 

                                                      

* Michael Butler BEc, LLB (Hons) (Adel), LLM (Cantab), Tax & Revenue Partner, Finlaysons; tel +61 8 8235 7407; 

 email: michael.butler@finlaysons.com.au.  The author acknowledges with gratitude the hard work of Ms Gina Gleeson 

 from Finlaysons “trawling the archives” for newspaper articles and material from the late 1970s. 

1  The Press Release, Second Reading Speech and Explanatory Memorandum are attached as Annexures A, B and C to 

 this paper. 

2 For a comprehensive examination of section 100A generally, see Paul Sokolowski & Kaitilin Lowdon, Plato’s cave: Trusts, 

section 100A and the reality behind the shadows (Tax Institute, 25/26 October 2018). 

3 [1958] UKPCHCA 1; (1958) 98 CLR 1. 

 

mailto:michael.butler@finlaysons.com.au
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In the last few years, the Commissioner has been examining whether certain transactions between 

beneficiaries of family trusts, the trustee of those trusts, and other family members, are ordinary 

dealings or, instead, are potentially subject to the application of section 100A.   

The Commissioner has indicated a draft Public Ruling will be issued on the topic in the near future—

although hopefully not before this paper is delivered on March 15, 2019!4 

The purpose of this paper is to promote some robust discussion.   

It will therefore be argued below that—given the way in which family business and investment structures 

have developed over the last 40 years—a significant number of dealings that regularly take place in 

2019 between family members—in relation to private companies and private trusts—should be treated 

as “ordinary family dealings” for section 100A purposes. 

 

 

                                                      

4  Although the author has been fortunate enough to have had a number of very useful discussions with Mr Glenn Davies 

 (ATO), who is responsible for carriage of the proposed Ruling, the author emphasizes he has neither seen the draft 

 Ruling nor been informed of its contents. 
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2 Helicopter Overview 

By way of “100,000 foot helicopter overview”, this paper will: 

• examine the “state of the [tax] Nation” in Australia in June 1978 when the Government 

announced the introduction of section 100A; 

 

• provide a conspectus (summary and overview) of section 100A’s provisions; 

  

• review the origin of the expression “ordinary family and business dealings” and a number of 

difficulties associated with identifying ordinary family dealings;  

 

• refer very briefly to the cases that have considered section 100A; 

 

• hypothetically ask how the great Lord Denning would approach the issue in 2019; 

 

• discuss the ATO’s public statements and examples regarding section 100A; and 

 

• conclude with some observations regarding the possible way forward. 
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3 State of the (Tax) Nation on June 11, 1978  

The intention of this Part is to describe the background to the enactment of section 100A, in particular, 

the atmosphere and public perceptions surrounding tax planning in the mid- to late 1970s. 

3.1 June 11, 1978 Press Release 

On June 11, 1978, the then Treasurer, the Hon. John Howard MP, issued a Press Release announcing 

the Government’s intention to legislate to overturn schemes, which had the “broad purpose of allowing 

income derived by trusts to be passed on to beneficiaries in a tax-free form”. 

Given the importance of the Press Release, the Second Reading Speech and the Explanatory 

Memorandum that accompanied the Income Tax Assessment Amendment Bill (No. 5) 1978, those 

documents are attached to this paper and extracted below. 

The Press Release stated that: 

A feature of several of the schemes is a very wide power given to the trustee under the terms of the trust 
instrument as to the distribution or application of trust income.  In reliance on this power, the trustee agrees 
with promoters of tax schemes and other compliant parties to distribute or apply the bulk of the trust 
income–either directly or through an interposed trust—for the apparent benefit of specially introduced 
beneficiaries who do not pay any, or any substantial, amount of tax on the amount distributed or applied. 
 
In some cases the nominal beneficiary selected is a tax-exempt body, such as a charitable institution or sporting 
association.  In other cases, it is a company, set up for the purpose by the promoters of the scheme, that by one 
means or another escapes payment of tax on the income.  One technique is to set artificially-created paper 
‘losses’ off against the income received from the trust.  Another technique is to strip assets from the recipient 
company so that the tax assessed on the income cannot be collected.  Yet again, the income may be distributed 
to non-resident individuals each of whom does not have enough Australian taxable income to be liable to tax, 
but who will account for the income to the Australian family concerned.  
 
The essential element common to the schemes is that, while the income concerned is effectively freed 
from tax in the hands of the nominal beneficiary, the terms of the underlying arrangement ensure that 
the beneficiary does not enjoy anything like the full use or benefit of the income.  Instead, the arrangement, 
requires a broadly equivalent capital sum—but reduced by the promoter’s fee and a modest reward for the 
services of any participating exempt body—to be directed to persons intended all along as the real beneficiaries 
of the trust. 
 
The arrangements are often very complex and the party responsible for putting the real beneficiaries in funds 
may be an associate of the nominal beneficiary.  The return of the funds may be achieved by a settlement 
on another trust established for the benefit of the real beneficiaries of the main trust or their families, by 
the making to them of what is known colloquially as a ‘collapsible loan’, ie a loan that effectively does not have 
to be repaid, or through the nominal beneficiary having acquired the right to the income by payment to the real 
beneficiaries of a broadly equivalent sum.  …  
 
The legislation to counter tax avoidance through trust stripping schemes will broadly be on the lines 
that any distribution or application of income by a trustee, pursuant to a relevant contract, arrangement or 
understanding, will be treated as not having been made.  This means that the trustee will be liable to be 
assessed and pay tax at the rate of 60 per cent on the amount involved as if it had been accumulated in the 
trust. 
 
In broad terms, a relevant contract, arrangement or understanding will be one the terms of which contemplate 
conferring on a particular beneficiary a ‘present entitlement’ to income of a trust, and under which the 
beneficiary or an associated party is to provide funds or benefits in money’s worth for another person, 
company or trust.  [Emphasis added.] 
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The trust stripping scheme described in the Press Release can be illustrated diagrammatically as 
follows: 
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3.2 Explanatory Memorandum to ITAA Bill (No. 5) 1978 

The Income Tax Assessment Amendment Bill (No. 5) 1978 (Bill), which contained the provisions to 

give effect to the Treasurer’s announcement, was introduced into Parliament on November 23, 1978.   

The Explanatory Memorandum accompanying the Bill (which is attached to this paper) stated: 

A common feature of the tax avoidance arrangements at which the proposed section is directed is for a 
specifically introduced beneficiary to be made presently entitled to income of the trust estate, so that the 
trustee is relieved of any tax liability on the income.  Under the arrangements, the beneficiary also does 
not pay tax, e.g., because of a peculiar tax status.  For example, the beneficiary may be a body or organisation 
that qualifies for exemption of its income under specific provisions, or it may be another trust that has sufficient 
deductible losses to absorb its share of income as a beneficiary of the first trust estate. 

Invariably, the arrangements require this introduced beneficiary to retain only a minor portion of the trust 
income and to ensure that some other person – the one actually intended to take the benefit – effectively 
secures enjoyment of the major portion of the trust income but in tax-free form (e.g., by the settlement of 
a capital sum in another trust estate for the benefit of that person).   

The proposed section 100A will look at the existence of an agreement or arrangement that is entered into 
otherwise than in the course of ordinary family or commercial dealing and under, or as a result of which, 
present entitlement to a share of trust income is conferred on a beneficiary in return for the payment of 
money or the provision of valuable benefits to some other person, company or trust. In those 
circumstances, the section will require the income of the trust that is dealt with under the “reimbursement 
agreement” to be treated as having been accumulated by the trustee as income to which no beneficiary is 
presently entitled. This will result in the trustee being liable to pay tax on the income under section 99A of the 
prescribed tax rate, 61.5 per cent for 1978–79.  [Emphasis added.] 

The Bill also introduced sections 82KH, 82KJ and 82KK, which were designed to deal with pre-paid 

interest, pre-paid rent and similar schemes, as subsequently considered in FCT v Ilbery.5 

Finally, the Bill contained sections 99B, 99C and 99D, which were intended to prevent the avoidance 

of tax on foreign source income that had been accumulated in trusts, and to counter the High Court’s 

decision in Union Fidelity Trustee Co. v FCT.6  Interestingly, the operation of section 99B is also under 

review by the ATO in 2019. 

 

 

 

 

 

 

 

                                                      

5  [1981] FCA 215; 12 ATR 563. 

 
6  [1969] HCA 36; (1969) 119 CLR 177; 1 ATR 200. 
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3.3 Media reports 

Newspaper reports in the late 1970s highlighted the Commissioner’s limited ability to deal with tax 

avoidance schemes, principally as a result of the High Court’s interpretation of section 260 in Curran v 

FCT,7 Mullens v FCT,8 Slutzkin v FCT9 and Cridland v FCT.10   

For example, Mr. Ross Gittings—in a comprehensive review of then current schemes—wrote that “1978 

may go down as the year of the tax dodger”;11 while Andrew Watson discussed the manner in which 

“the tax system is no longer just or equitable” in an article entitled “How the rip-off artists increase your 

tax”.12 

 

  

                                                      

7  [1974] HCA 46; (1974) 131 CLR 409; 5 ATR 61. 

 
8  [1976] HCA 47; (1976) 135 CLR 290; 6 ATR 504. 

 
9  [1977] HCA 9; (1977) 140 CLR 314; 7 ATR 166. 

 
10  [1977] HCA 61; (1977) 140 CLR 33; 8 ATR 169. 

 
11  “Catching the big fish in the tax pool”, Sydney Morning Herald (April 26, 1978). 

 
12  Sun-Herald (July 1, 1979). 

 

Refer to Annexure D for 

the full-size version 
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Refer to Annexure E for 

the full-size version 

 

 

 

 

 



Michael Butler Section 100A: When is a dealing between members of 
 a family not in the course of ordinary family dealing? 

© Michael Butler 2019 12 

5602303 V1 

3.4 Westraders: High watermark of “strict literalism” 

The taxpayer in Westraders v FCT13 had also recently successfully appealed to the NSW Supreme 

Court against an unfavourable ATO assessment, in a decision that was, in due course, upheld by 

both the Full Federal Court14 and the High Court.15 

The judgment of Barwick CJ in the High Court is one of the strongest statements of the judicial 

approach to interpreting tax legislation during the 1970s; and that approach to some extent explains 

the complexity of section 100A.  His Honour commenced that judgment as follows:     

The facts of this case disclose an ingenious use of the amended (the Act) to produce what is claimed to be an 
allowable deduction from a taxpayer's assessable income. …  

Because of the employment of the provisions of the Act to produce a very large diminution of tax, the case 
affords an occasion to point out the respective functions of the Parliament and of the courts in relation to the 
imposition of taxation. It is for the Parliament to specify, and to do so, in my opinion, as far as language will 
permit, with unambiguous clarity, the circumstances which will attract an obligation on the part of the citizen to 
pay tax. The function of the court is to interpret and apply the language in which the Parliament has 
specified those circumstances. The court is to do so by determining the meaning of the words employed 
by the Parliament according to the intention of the Parliament which is discoverable from the language 
used by the Parliament.  
 
It is not for the court to mould or to attempt to mould the language of the statute so as to produce some 
result which it might be thought the Parliament may have intended to achieve, though not expressed in 
the actual language employed. 
 

His Honour then referred to the comments by Deane J in the Full Federal Court below: 
 
In this connection, I would indorse what was said by Deane J. in his reasons for judgment in this case, and 
which, in my opinion, are worthy of repetition. Speaking of the result of this case in upholding the taxpayer's 
claim to deduction, his Honour said (1979) 38 FLR, at pp 319-320; 24 ALR, at p 151; 9 ATR, at p 568; 79 ATC, 
at p 4098: 

  
"That result may seem both contrary to the general policy of the Act (if it be possible to discern any general 
policy other than that people pay income tax) and unfair to the ordinary taxpayer who willingly or reluctantly 
contributes, without resort to tax avoidance, the share of his net income which the Parliament has 
determined is required by the nation for the common good. If there be, in truth, such contrariety or unfairness, 
the fault lies with the form of the legislation at the relevant time and not with the courts whose duty it is to apply 
the words which the Parliament has enacted. For a court to arrogate to itself, without legislative warrant, the 
function of overriding the plain words of the Act in any case where it considers that overall considerations 
of fairness or some general policy of the Act would be best served by a decision against the taxpayer 
would be to substitute arbitrary taxation for taxation under the rule of law and, indeed, to subvert the rule 
of law itself (see Ransom v. Higgs (1974) 1 WLR 1594, at p 1617 ; Inland Revenue Commissioners v. Duke of 
Westminster (1936) AC 1, at p 19 )."  

 
The principle to which his Honour calls attention is basic to the maintenance of a free society.  

 
Parliament having prescribed the circumstances which will attract tax, or provide occasion for its reduction or 
elimination, the citizen has every right to mould the transaction into which he is about to enter into a form which 
satisfies the requirements of the statute. It is nothing to the point that he might have attained the same or a 
similar result as that achieved by the transaction into which he in fact entered by some other transaction, which, 
if he had entered into it, would or might have involved him in a liability to tax, or to more tax than that attracted 
by the transaction into which he in fact entered. Nor can it matter that his choice of transaction was influenced 
wholly or in part by its effect upon his obligation to pay tax. Of course, the transaction must not be a pretense 
obscuring or attempting to supplant some other transaction into which in fact the taxpayer had earlier entered.  

                                                      

13  (1978) 8 ATR 43 (Rath J, 13 October 1977). 

 
14   [1979] FCA 23; 9 ATR 558. 

 
15  [1980] HCA 24; (1980) 144 CLR 55; 11 ATR 24.  See also FCT v Total Holdings (Australia) Pty Ltd (1979) 9 ATR 885. 
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His Honour then concluded: 

Again, the freedom to choose the form of transaction into which he shall enter is basic to the 
maintenance of a free society.  [Emphasis added.] 

 

It should be noted that in 1977/78 the top marginal tax rate was 62.915% (plus Medibank levy of 2.5%), 

having been 66.7% as recently as 1974. 

 

Accordingly, section 100A was enacted at a time when the Government was battling to stem revenue 

losses from tax avoidance arrangements and when strict literal interpretation of the ITAA 1936 was the 

ruling norm.  When the Government introduced section 100A, it was therefore acutely aware of the 

need to spell out very clearly the circumstances in which tax liability would arise, in order to avoid judicial 

challenge.   

 

At the same time, the Government was considering whether to address tax avoidance schemes with 

specific anti-avoidance provisions or, instead, to replace section 260 with a new general anti-avoidance 

rule.  Section 260 was in due course superseded by Part IVA of the ITAA 1936; but the new provisions 

were not introduced until May 27, 1981—almost 3 years after the Treasurer’s announcement regarding 

section 100A on June 11, 1987. 
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4 Conspectus of Section 100A 

4.1 Summary of section 100A’s main provisions  

Section 100A is lengthy and, in many respects, impenetrable.   

 

Very briefly, section 100A(1) provides that where:  

• a beneficiary is presently entitled to a share of the income of a trust estate; and  

• that present entitlement arose out of a “reimbursement agreement”; 

the beneficiary is deemed not to be presently entitled to that share of the income. 

 

Section 100A(2) is in similar terms.  It deems a beneficiary not to be presently entitled to a share of 

income, where present entitlement would otherwise arise as a result of income being paid to (or applied 

for the benefit of) a beneficiary as a result of a “reimbursement agreement”. 

 

Section 100A(3) to (3C) ensure sections 100A(1) and 100A(2) apply where a beneficiary is presently 

entitled in the capacity of a trustee of another trust estate. 

 

Section 100A(4) provides that if section 100A(1) or (2) applies, the trustee is assessable under section 

99A at the top marginal rate (61.5% including Medicare Levy in 1978/79). 

 

Sections 100A(5) to (6B) deal with the situation where a beneficiary’s present entitlement is not entirely 

attributable to a reimbursement agreement; i.e. where the beneficiary would have been entitled to at 

least some share—albeit of a lesser amount—if the reimbursement agreement had not been entered 

into. 

 

Section 100A(7) defines a “reimbursement agreement”, in relation to a beneficiary, as an agreement 

providing for: 

• the payment of money to; 

• the transfer of property to; or  

• the provision of services or other benefits for; 

a person other than the beneficiary. 

 

Sections 100A(8) and (9) require that an agreement must have been entered into for the purpose (or 

purposes that included the purpose of) making sure a person does not pay tax, or pays less tax than 

would otherwise be payable. 

 

Under section 100A(10), a reference to a payment of money includes a payment by way of loan. 
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Section 100A(11) ensures a reference to a person includes a reference to a person as a trustee. 

Section 100A(12) provides that an agreement to release, abandon, fail to demand payment of, or 

postpone payment of, a debt shall be deemed to be an agreement for the payment of money. 

Crucially for the purposes of this paper, section 100A(13) defines agreement as meaning: 

 
… any agreement, arrangement or understanding … but does not include an agreement, arrangement or 
understanding entered into in the course of ordinary family or commercial dealing.  [Emphasis added.]  

  

http://classic.austlii.edu.au/au/legis/cth/consol_act/itaa1936240/s202a.html#person
http://classic.austlii.edu.au/au/legis/cth/consol_act/itaa1936240/s202a.html#person
http://classic.austlii.edu.au/au/legis/cth/consol_act/itaa1936240/s317.html#trust
http://classic.austlii.edu.au/au/legis/cth/consol_act/itaa1936240/s100a.html#agreement
http://classic.austlii.edu.au/au/legis/cth/consol_act/itaa1936240/s100a.html#agreement
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4.2 Section 100A example 

By way of example, assume the Toby Family Trust makes a trust distribution to a (tax-exempt) School 

rather than Toby paying school fees, and the School agrees to accept that distribution and provide 

tuition to Toby’s children in lieu of fees.   

 
In the absence of section 100A, the distribution would be tax-free in the School’s hands.  However, as 

the distribution would be from pre-tax income, Toby would in effect obtain a tax deduction (since he 

would otherwise pay the fees out of after-tax dollars). 

 
As a result of section 100A: (i) since a beneficiary (the School) is presently entitled to a share of the 

income of a trust estate; and (ii) the present entitlement arises out of a “reimbursement agreement”—

being the agreement by the School to provide tuition to Toby’s children, who are persons other than the 

beneficiary (i.e. the School): 

 

• the beneficiary (the School) is deemed not to be presently entitled to the share of the income 
distributed to it; and 
 

• the trustee of the Toby Family Trust instead is assessable on that share of the income under section 99A at the 

rate of (currently) 47%. 

 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

 

It can probably be said with some confidence that is unlikely Toby could argue his arrangement with 

the School was entered into “in the course of ordinary family or commercial dealing”.  
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4.3 Section 100A not necessarily limited to “trust stripping” 

The Federal Court has indicated that despite the Treasurer’s 11 June 1978 announcement, the 

Second Reading Speech and the Explanatory Memorandum, section 100A’s operation is not 

restricted to cancelling “trust stripping” arrangements. 

 

In FCT v Prestige Motors Pty Ltd,16 one of the early cases to consider section 100A, Hill and 

Sackville JJ (with whom Beaumont J agreed) observed that:17 

 

Much of Prestige’s argument was directed to the proposition that the text of s 100A of the ITAA should be 

read in the light of the extraneous materials to which we have referred.   

 

Prestige had urged the Federal Court to limit section 100A to the types of schemes highlighted in the 

Treasurer’s Press Release and the Explanatory Memorandum, arguing:18 

 

… [a] specific anti-avoidance provision should be given on interpretation sufficient to deal with the mischief 

identified by Parliament and should not be read so widely as to embrace matters which were not the 

mischief sought to be remedied. 

 

Hill and Sackville JJ squashed that argument, stating:19 

 

But as Mason CJ, Wilson and Dawson JJ said in Re Bolton; Ex parte Beane (1987) 162 CLR 514 at 518, 

of a Second Reading Speech by the Minister: 

… while deserving serious consideration, [it] cannot be determinative; it is available as an aid to 

interpretation.  The words of a Minister must not be substituted for the text of the law …  The 

function of the Court is to give effect to the will of Parliament as expressed in the law. 

Again, at first instance in Idlecroft Pty Ltd v FCT,20 Spender J referred21 to the statement by the Full 

Court in Prestige Motors (ATR at 589) that:  

 

… the mere fact that s 100A can be characterised as a specific anti-avoidance provision does not demonstrate 

that it should be given a narrower approach that its ordinary meaning and grammatical sense suggest.  

                                                      

16  (1998) 38 ATR 568. 

 
17  (1998) 38 ATR 568 at 586. 

 
18  (1998) 38 ATR 568 at 582. 

 
19  (1998) 38 ATR 568 at 586 and 590. 

 
20  (2004) 56 ATR 699 (FCA); (2005) 60 ATR 224 (FCFCA). 

 
21  (2004) 56 ATR 699 at 722. 
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Spender J continued:22  

It is apparent that the parliamentary intention was that s 100A have a very wide scope, catching not only those 

present entitlements which arose out of a reimbursement agreement, but also those which arose by reason of 

any act, transaction or circumstance that occurred in connection with the reimbursement agreement. 

On appeal, the Full Federal Court (Ryan, Tamberlin and Kiefel JJ) referred extensively to the 

Explanatory Memorandum which “describe[d] the intended use of s 100A” , although did not themselves 

make any further specific comments (presumably accepting Spender J’s analysis).23 

 
It is therefore reasonably clear that section 100A is not limited only to trust stripping schemes. 
 

                                                      

22  (2004) 56 ATR 699 at 772-3. 

 
23  (2005) 60 ATR 224 at 230-1. 
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5 What is “ordinary family dealing”? 

The expression “ordinary family dealing” can be traced back to the Privy Council’s decision over 60 

years ago in Newton v FCT.24   

In order to understand the meaning of the expression, Newton will be reviewed below in some detail:  

and a number of the significant difficulties in identifying what is—and what is not—an ordinary family 

dealing will be discussed. 

As will be seen, the passage of time since 1958 has not made understanding the expression any easier. 

5.1 Newton v FCT  

In Newton, the Privy Council considered whether a complex dividend-stripping arrangement was subject 

to the general anti-avoidance provisions in section 260 of the ITAA 1936. 

Section 260 provided that: 

 
Every contract, agreement, or arrangement made or entered into, orally or in writing … shall so far as it has 
or purports to have the purpose or effect of in any way, directly or indirectly - (a) altering the incidence of 
any income tax; (b) relieving any person from liability to pay income tax or make any return; (c) defeating, 
evading, or avoiding any duty or liability imposed on any person by this Act; or (d) preventing the operation 
of this Act in any respect, be absolutely void, as against the Commissioner, or in regard to any proceeding 
under this Act … .  [Emphasis added.] 

5.1.1 “Predication” and “ordinary business or family dealing” tests 

In delivering the Privy Council’s decision, Lord Denning set out the so-called “predication” and “ordinary 

business or family dealing” tests:25 

 
In order to bring the arrangement within the section you must be able to predicate - by looking at the overt 
acts by which it was implemented - that it was implemented in that particular way so as to avoid tax. If you 
cannot so predicate, but have to acknowledge that the transactions are capable of explanation by 
reference to ordinary business or family dealing, without necessarily being labelled as a means to avoid tax, 
then the arrangement does not come within the section.  [Emphasis added.]  

                                                      

24 [1958] UKPCHCA 1; (1958) 98 CLR 1 

 
25 [1958] UKPCHCA 1 at [15]; (1958) 98 CLR 1 at 8. 
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5.1.2 Examples of those tests in operation  

Lord Denning then provided a number of examples of those tests in operation:26 

 
Thus, no one, by looking at a transfer of shares cum dividend, can predicate that the transfer was made 
to avoid tax. Nor can anyone, by seeing a private company turned into a non-private company, predicate 
that it was done to avoid Div. 7 tax, see W. P. Keighery Pty. Ltd. v. Commissioner of Taxation [1957] HCA 
2;(1958) 32 ALJR 118; 11 ATD 359 . Nor could anyone, on seeing a declaration of trust made by a father in 
favour of his wife and daughter, predicate that it was done to avoid tax, see Deputy Federal Commissioner of 
Taxation v. Purcell [1921] HCA 59; (1921) 29 CLR 464.  [Emphasis added.] 

 

In each of those three examples—(i) the transfer of shares cum dividend, (ii) turning a private company 

into a public company, and (iii) declaring a trust in favour of a wife and daughter—his Lordship indicated 

one had:27 

 
… to acknowledge that the transactions [were] capable of explanation by reference to ordinary business 
or family dealing, without necessarily being labelled as a means to avoid tax.  [Emphasis added.] 

 

His Lordship continued:28 

 
But when one looks at the way the transactions were effected in Jaques v. FCT [1923] HCA 70; (1924) 34 
CLR 328; Clarke v. FCT [1932] HCA 46; (1932) 48 CLR 56; and Bell v. FCT (1953) 87 CLR 548 - the way 
cheques were exchanged for like amounts and so forth - there can be no doubt at all that the purpose and 
effect of that way of doing things was to avoid tax.  [Emphasis added.] 

 

His Lordship thus established a clear dichotomy between, on the one hand, transactions “capable of 

explanation by reference to ordinary business or family dealings” and, on the other hand, arrangements 

“implemented in [a] particular way so as to avoid tax”. 

5.1.3 Application of tests in Newton 

By reference to the facts in Newton, Lord Denning concluded:29 
 

Looking at the whole of this arrangement, their Lordships have no doubt that it was an arrangement which is 
caught by s. 260. The whole of the transactions show that there was concerted action to an end - and that 
one of the ends sought to be achieved was the avoidance of liability for tax.  [Emphasis added.]  

                                                      

26  Idem. 
 
 

27  Idem. 
 
 
28  Idem. 
 
 
29  [1958] UKPCHCA 1 at [21]; (1958) 98 CLR 1 at 10.  
 

http://www.austlii.edu.au/au/cases/cth/HCA/1957/2.html
http://www.austlii.edu.au/au/cases/cth/HCA/1957/2.html
http://classic.austlii.edu.au/cgi-bin/LawCite?cit=%281958%29%2032%20ALJR%20118
http://classic.austlii.edu.au/cgi-bin/LawCite?cit=11%20ATD%20359
http://www.austlii.edu.au/au/cases/cth/HCA/1921/59.html
http://classic.austlii.edu.au/cgi-bin/LawCite?cit=%281921%29%2029%20CLR%20464
http://www.austlii.edu.au/au/cases/cth/HCA/1923/70.html
http://classic.austlii.edu.au/cgi-bin/LawCite?cit=%281924%29%2034%20CLR%20328
http://classic.austlii.edu.au/cgi-bin/LawCite?cit=%281924%29%2034%20CLR%20328
http://www.austlii.edu.au/au/cases/cth/HCA/1932/46.html
http://classic.austlii.edu.au/cgi-bin/LawCite?cit=%281932%29%2048%20CLR%2056
http://classic.austlii.edu.au/cgi-bin/LawCite?cit=%281953%29%2087%20CLR%20548
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5.2 Searching for “ordinary family dealing”  

The draftsman of section 100A clearly intended that “ordinary business and family dealings”—in the 

sense envisaged by Lord Denning in Newton—would not come within section 100A.  Yet neither the 

ITAA 1936 nor the ITAA 1997 contains a definition of that expression.  It seems to have been assumed 

by the draftsman—and indeed by Lord Denning—that certain transactions could or would be: 

 

… capable of explanation by reference to ordinary business or family dealing, without necessarily being labelled 

as a means to avoid tax. 

 

However, a dealing will not be an ordinary business dealing simply because it takes place in a business 

or commercial setting.  In the same way, a dealing will not be an ordinary family dealing simply because 

it takes place between members of a family.  Something more is required to explain and identify an 

“ordinary family dealing”. 

5.2.1 Dictionary definitions  

The Macquarie and Oxford Dictionaries confirm that “ordinary” means regular, normal, customary, or 

usual;30 and define “dealing” as a person’s conduct in relation to others, behaviour, or a transaction.31 

 

At first sight, a reference to “ordinary family dealing” is thus to the regular, normal, customary or usual 

conduct, or behaviour, of—or transactions entered into by—a family and its members.   

5.2.2 Family dealings vs. business dealings  

 
The concept of an ordinary family dealing stands in contradistinction to an ordinary business dealing.   

Members of families do not generally deal with other family members as if they were unrelated third 

parties.  Family members often do things to assist each other, and confer benefits on each other, without 

any expectation of receiving payment or reward, in the same way they might expect if they did those 

things for, or conferred benefits on, unrelated parties.   

In particular, when family members enter into agreements or transactions with other family members, 

they do not generally behave the same way as might be expected if they entered into similar 

transactions, as business dealings, with unrelated third parties. 

                                                      

30  For example, the Macquarie Dictionary (5th ed) defines “ordinary”, as “such as is commonly met with; of the usual kind … 
customary; normal; for all ordinary purposes … somewhat regular, customary, or usual”.  Similarly, the Shorter Oxford 
Dictionary (2nd ed) defines “ordinary” as “regular, normal, customary, usual … not singular or exceptional”. 

 
31  The Macquarie Dictionary defines “dealing” as “relations, trading; business dealings; conduct in relation to others; 

treatment”; while the Shorter Oxford Dictionary defines “dealing” as “way of acting, conduct, behaviour”.  The Concise 
Oxford Dictionary also refers to a dealing as a “transaction”. 
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An unusual—and thus not an ordinary—transaction or dealing between unrelated parties might 

therefore be “ordinary”, in the sense of normal or standard, as between family members. 

 

For example, it might be unusual to lend money to an unrelated person on an interest-free basis, or 

without first discussing and agreeing the terms of repayment.  However, that might be ordinary in a 

family context. 

 

Again, it might be considered unusual simply to confer a benefit on, or pay money to, a third party 

without receiving something in return (leaving to one side the obvious case of charitable gifts); but that 

might be quite ordinary in a family context. 

 
 

In Peacock v FCT,32 Nettlefold J appears to have agreed with this view when he considered whether 

section 260 applied to an arrangement which involved the taxpayer—a quantity surveyor—entering into 

partnership with his wife (who was not such a surveyor). 

 

Mr Peacock claimed he did so because: (i) he was concerned about his health and the future of his 

family, and wanted his wife to understand his business so she could carry it on in his absence “from 

illness or otherwise”; (ii) he wanted her to have authority over employees; and (iii) he wanted her to 

accumulate assets of her own, in her own name, “earned by her”, and to acquire business knowledge 

for her own protection if something happened to him.33 

 

Nettlefold J noted that “[i]t is said that this was an unusual agreement” but continued:34 

 

… one has to be careful about that submission.  If the parties were strangers it would, indeed, be unusual.  
But, speaking in the broad, it is not unusual for a businessman to take his wife into business and that is 
so even in cases where the business involves the exercise of technical skill.  [Emphasis added.]  

                                                      

32  (1976) 6 ATR 677. 

 
33  (1976) 6 ATR 677 at 678-9. 

 
34  (1976) 6 ATR 677 at 688. 

 



Michael Butler Section 100A: When is a dealing between members of 
 a family not in the course of ordinary family dealing? 

© Michael Butler 2019 23 

5602303 V1 

5.2.3 Redistribution of family assets is “ordinary family dealing” 

The idea of a transaction being an “ordinary family dealing” is well-demonstrated by the decisions of 

Bray CJ of the South Australian Supreme Court in Bayly v FCT35 and Jones v FCT.36   

In those cases, Bray CJ considered whether section 260 applied to the transfers by pharmacy owners 

of half interests in their respective pharmacy businesses to their spouses.  His Honour allowed the 

taxpayers’ appeals on the basis that redistributions of assets between family members were “normal, 

ordinary, everyday” transactions and thus were ordinary family dealings. 

The Commissioner, relying on the decisions in Peate v FCT37 and Hollyock v FCT,38 argued that the 

transfers of the half interests—which the ATO accepted were not shams—were nevertheless void under 

section 260.   

However, Bray CJ stated in Jones (and repeated in Bayly):39 

In my view the arrangement is capable of explanation by reference to ordinary family dealing and 
is not necessarily to be labelled as a means to avoid tax.  It falls within the class of case illustrated by 
Peacock v F.C. of T. 76 ATC 4375 rather than within the class of case illustrated by Peate’s case  

(116 C.L.R. 38) or Hollyock’s case above.  [Emphasis added.] 

His Honour continued:40 

… a redistribution of family assets including a family business, as between husband and wife is a 
normal, ordinary, everyday family transaction which would not normally attract sec. 260 where there 
is no professional element in the business.  Farmers, shopkeepers, factory owners do it frequently.  As 
the Privy Council has recently pointed out, in modern times marriage has come to be regarded as a 
partnership of free equals in which the partners perform complementary functions and appropriate 
proprietary adjustments are regarded with approval, Haldane v. Haldane (1976) 3 W.L.R. 760 at 

p. 767.  [Emphasis added.] 

His Honour clearly considered that a gifting, sharing or redistribution of assets, between the members 

of a family, was very much an “ordinary” family dealing. 

It is worth noting that section 100A was drafted and enacted after the decisions were handed down, 

and the above statements were made, in Peacock, Bayly and Jones. 

 

                                                      

35  (1977) 15 SASR 446; 7 ATR 215. 

 
36  (1977) 15 SASR 462: 7 ATR 229. 

 
37  (1964) 116 CLR 38. 

 
38  (1971) 125 CLR 647; 2 ATR 601. 

 
39  (1977) 7 ATR at 238. 

 
40  Idem.  
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5.2.4 Using legal structures to ensure financial benefits go to family members also 

is “ordinary family dealing” 

The decision of Heerey J in Rippon v FCT41 is a further example of family asset protection planning 

being treated as “ordinary family dealing”. 

 

Mr Rippon was an engineer who had worked for a number of employers until he joined the Gollin Group; 

but when the Group collapsed, he decided to go into business on his own as a project management 

consultant. 

 

After discussing the matter with a solicitor, Mr Rippon established a structure involving John T Rippon 

Pty Ltd acting as trustee for the John T Rippon Unit Trust.  All of the units in the Unit Trust were held 

by John T Rippon Holdings Pty Ltd, as trustee for the John T Rippon Family Trust, the beneficiaries of 

which were the taxpayer’s wife and children. 

 

The Commissioner applied section 260 and reassessed Mr Rippon on the amounts received by the 

Unit Trust. 

 

Heerey J allowed Mr Rippon’s appeal, clearly considering that the establishment of a legal investment 

or business structure—which was intended to provide benefits to family members—was an example of 

an ordinary dealing, even though it resulted in an improved tax position than otherwise might have been 

the case. 

 

His Honour stated that:42 

 
22. A person with a family who establishes a business will often want to use a legal structure to 

achieve the result that some or all of the financial benefits which, hopefully, the business will 
generate will go to family members.  Both legal obligation and natural love and affection encourage 
such an objective.  The adoption of a structure that will achieve it is, to my mind, an ordinary 
family dealing.  It is comparable to one of the examples of ordinary business or family dealings 
given by the Privy Council in Newton immediately following the passage quoted in this judgment, viz 
a declaration of trust made by a father in favour of his wife and daughter: see 98 CLR at 9.  Whether 
the structure actually chosen is a company with different classes of shares or a discretionary trust or 
a combination of both, such an arrangement does not necessarily bear the stamp of tax 
avoidance, notwithstanding that the person establishing the structure may be better off in 
terms of his personal tax liability compared with his position were he to embark on the new venture 
as a sole trader on his own account.  [Emphasis added.] 
  

                                                      

41  [1992] FCA 172; (1992) 23 ATR 209. 

 
42  [1992] FCA 172; (1992) 23 ATR 209 at 214. 
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5.3 Further issues 

In defining and identifying “ordinary family dealings”, the following five [5] issues will be addressed. 

 

First, assuming the meaning of “ordinary dealing” is likely to alter over time—and may well differ from 

person to person and, probably most importantly, from judge to judge—what is the meaning of an 

“ordinary dealing” in 2019? 

 

Second, when determining whether a “family dealing” is “ordinary”, what type of family needs to be 

examined? 

 

Third, does a family dealing become “ordinary” simply because it is commonplace? 

 

Fourth, does a family dealing cease to be “ordinary” because it is complicated? 

 

Fifth, if an agreement is an “ordinary family dealing”, does it matter that the main purpose is the purpose 

of tax avoidance?  
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5.4 Effect of changing social & economic factors 

It seems to be generally accepted that the meaning of “ordinary dealing” is likely to alter over time, and 

may differ from person to person and, perhaps most importantly, from judge to judge. 

5.4.1 What may have been “blatant” in 1950s became “ordinary” in 1970s 

A review of case law since Newton indicates that transactions which were possibly considered blatant 

attempts to avoid tax in the 1950s and 60s became “ordinary” by the late 1970s.  Changing social and 

economic factors appear to have had an important influence on the interpretation and application of 

section 260. 

 

One example is the incorporation of medical practices.  When the taxpayer in Peate v FCT43 attempted 

to do that in the late 1950s, the concept appears to have been nothing short of revolutionary.   However, 

when doctors were permitted to incorporate in the 1980s, scarcely an eyebrow appears to have been 

raised.  Incorporation was seen as a way of enabling self-employed practitioners to superannuate 

themselves, in a manner similar to those employed by the government and private industry.44  

 

Again, in Hollyock v FCT45 the concept of selling a pharmaceutical practice to one’s wife was considered 

an artificial means of avoiding tax and therefore liable to be struck down under section 260.  A few years 

later, however, in Jones and Bayly,46 such a sale was treated as an ordinary dealing between a husband 

and a wife—a means of sharing joint property and giving the wife security and financial independence.   

 

Even in the early 1970s, “dividend stripping” was subject to the operation of section 260.47  However, 

only a few years later, the High Court held that taxpayers were free to choose a form of disposal of their 

assets that took them outside the provisions of the Act.48 

                                                      

43  (1964) 111 CLR 443. 

 
44   In Gulland v FCT (1985) 160 CLR 55; 17 ATR 1, the High Court held that the incorporation of the taxpayers’ medical 

practices was ex facie for tax reasons, and that section 260 therefore enabled the Commissioner to disregard those 
arrangements.   

 
 Nevertheless, Gibbs CJ stated (17 ATR at 10) that “there [was] truth in [the] statement” that: 
 

… standards of ordinary and acceptable conduct have changed since Peate v FCT was decided two 
decades ago and practices then unacceptable in a profession are now tolerated for the very reason that 
persons engaged in a profession would otherwise be in a position of disadvantage, from a taxation point of view, 
when compared with tradesmen and proprietors of small businesses.  [Emphasis added.] 

  

45  (1971) 125 CLR 647; 2 ATR 601. 

 
46  See also Peacock v FCT (1976) ATR 677. 

 
47  For example, FCT v Ellers Motor Sales Pty. Ltd. (1971) 3 ATR 45. 

 
48  For example, Slutzkin v FCT (1976) 7 ATR 166. 
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5.4.2 And “ordinary” in 2019 is very different to “ordinary” in 1978! 

In the same way the concept of “ordinary” appears to have changed significantly between 1958 and 

1978, it is suggested it would extremely difficult to find a professional advisor in 2019 who would not 

agree that the nature of family legal structures has developed substantially since section 100A was 

introduced in 1978. 

 

In the late 1970s, a family may possibly have organized a family trust or family company to hold and 

manage their business and/or investments.   

 

In 2019, family structures are typically far more complicated.  It is not uncommon for a family to have 

interests in a family trust and a family company, and a self-managed superannuation fund and, 

potentially, a number of separate third-party investments through, for example, unit trusts. 

 

It is also not uncommon for there to be indebtedness between those entities, arising by reason of Unpaid 

Present Entitlements, Division 7A loans, and short-term advances. 

 

In those circumstances, it is submitted it would be ordinary—in the sense of “regular, normal, 

customary, usual, non-exceptional”—for those assets and liabilities to be transferred, gifted and 

released, as between members of the family and the family entities.   

 

These dealings would be in no sense “unusual” (per Peacock), would be by way of “proprietary 

adjustments” (per Bayly and Jones), and would result in financial benefits going to family members 

(per Rippon).  
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5.5 When determining whether a dealing is “ordinary family 

dealing”, what type of family does one examine? 

In applying the “ordinary family dealing” exception, there appears to be an implicit assumption one can 

identify an “ordinary” family—in the same way the views of a “reasonable man” can be identified by 

reference to a hypothetical person on the Clapham omnibus or, in Australian terms, a hypothetical Bondi 

tram.49 

5.5.1 What is an “ordinary family” in 2019? 

It is respectfully submitted that the “ordinary family” has changed significantly since 1978 when section 

100A was introduced; and that families in 2019 are in many respects very different compared with 

“ordinary families” in 1958.   

Owing, for example, to the large numbers of foreign migrants who have settled in Australia since the 

1950s—and the legalization of same-sex marriages in Australia in December 201750—it  is difficult to 

state with any certainty which type of “family unit” represents, in 2019, an “ordinary” Australian family, 

for Australian tax purposes. 

Indeed, a partner in a national accountancy practice recently said to the author (words to the effect 

that): 

I am a member of a particular European ethnic group and what happens in our families probably doesn’t 
happen in a lot of other families.   

 

It is respectfully suggested that there could be real difficulties if it were argued that certain transactions 

were not “ordinary family dealings” in 2019—on the basis that although they were “ordinary” in some 

families, they were not in others, and thus could not be treated as “generally ordinary” for tax purposes. 

Again, only 20 years ago in 1999, Professor Miranda Stewart suggested that the “ideal family”, for 

Australian tax planning purposes, traditionally involved one headed by a husband, with a wife who was 

financially dependent on her husband—thus maximizing the benefits from income splitting.51 

One wonders whether that would that be the case in 2019, especially given the increase in dual income 

families, where both spouses have their own incomes.  

                                                      

49  Nomikos Papatonakis v Australian Telecommunications Commission [1985] HCA 3; (1985) 156 CLR 7, per Deane J. 
 
50  Marriage Amendment (Definition and Religious Freedoms) Act 2017 (Cth). 
 
51  Professor Miranda Stewart, Domesticating Tax Reform: The Family in Australian Tax in Transfer Law (1999) 21 Sydney 

 L. Rev. 453 at p 468.  See also footnote 52. 
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Professor Stewart also questioned whether traditional income-splitting techniques would be available 

to “non-normative families” and observed:52 

… whether an assignment of income-producing property by a lesbian or gay man for the benefit of a lover and 
other dependants could qualify as an “ordinary family dealing” (and hence not taxable) is by no means certain, 
especially in view of the requirements of a legal obligation for support and “natural love and affection”. 

 

It is suggested that in 2019 there would be a strong argument that transactions involving same sex 

couples would be upheld for Australian tax purposes.  It would be difficult to argue that those types of 

transactions are not now “ordinary family dealings”.53 

  

                                                      

52  Professor Miranda Stewart, Domesticating Tax Reform: The Family in Australian Tax in Transfer Law (1999) 21 Sydney 
L. Rev. 453 at p 468.  In more detail, Professor Stewart stated: 

 
The ideal family in the context of property income splitting is the traditional private sphere represented 
by the husband as head of household, in which the state declines to intervene.  Judith Grbich has shown 
how the notion of ‘ordinary family dealings’ always constitutes the taxpayer and his spouse in a hierarchical and 
gendered fashion, and in particular, how the female subject is inevitably defined by her wifely status.  [Footnote: 
‘The Position of Women in Family Dealing: The Australian Case’ (1987) 15 Int’l J of the Sociol of Law 309 at 
315.]  A wife’s agency (however actively she may participate in the plan) is constrained by the structural 
requirements for successful income splitting set by the tax law.  She must be financially dependent for 
her husband to obtain most benefit out of the income splitting.  The taxpayer husband’s control of the 
income (for non-tax purposes) is generally assured by convention and operation of law.  Settlers of family 
discretionary trusts usually ensure control by appointing a solicitor or associate as trustee.  A trust deed will often 
spell out consequences if the family arrangement (for instance, the marriage) enabling the income splitting were 
to break down, for example, by ensuring that trust property is returned to the settler-husband following 
divorce.  Such arrangements have been accepted by the ATO:* 
   

It is in the nature of family-inspired arrangements that the head of the household may build into the 
divestment arrangement some sort of variation provision should things not work out, in family terms, as he 
or she would wish. 
 

* Footnote:  Boucher T (later to be Commissioner of Taxation), ‘Part IVA: Ordinary business and family dealings’, 
Supplement to Taxation in Australia (August 1981), cited in Grbich, ibid at 325.  See also Tax Rulings IT 2121 
and IT 2330. 

  

 Professor Stewart continued (at p 469): 

 
It is interesting to speculate whether these techniques of property income splitting are available to non-
normative families.  It seems almost certain that an arrangement established by a de facto couple would be 
upheld.  It also seems possible that persons not usually part of a normative family may be joined in an existing 
income splitting structure, for example, friends or lovers of children (gay or straight) may be made additional 
beneficiaries of a family trust; this is the model of the patriarch providing for his household and may be upheld if 
no tax avoidance purpose was apparent.  However, whether an assignment of income-producing property 
by a lesbian or gay man for the benefit of a lover and other dependents could qualify as an “ordinary 
family dealing” (and hence not tax avoidance) is by no means certain, especially in view of the 
requirements of a legal obligation for support and “natural love and affection”.  Same-sex love has scarcely 
been conceived of by the law as “natural” and, as noted in Part 2, it is only very recently that changes to state 
laws have begun to recognise the possibility of support and maintenance duties in the context of queer or other 
“domestic relationships”.  [Emphasis added.] 

 

 

 

53  One also wonders whether the programmers of early Australian television in the late 1950s would have envisaged the 
 possibility of a program called “Married at First Sight”, which anecdotally is somewhat of a popular success in 2019. 
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5.6 Can “family dealing” become “ordinary” on basis it is 

commonplace? 

Another interesting question is whether family dealings—in the sense of conduct and transactions—

can become “ordinary” because that conduct and/or those transactions are widespread. 

 

On the basis of comments by the High Court in FCT v Gulland (the "Three Doctors case"),54 it might be 

suggested that “just because everybody is doing it” does not make conduct “ordinary” in this sense.  

Gibbs CJ observed that:55 

… when Lord Denning in Newton v FCT spoke of “ordinary business or family dealing” he intended to 
refer to what was normal or regular, rather than to what had become common or prevalent; … .  
[Emphasis added.] 

His Honour continued:56 

In my opinion the arrangements made by Dr Watson, like those in Peate v. Federal Commissioner of 
Taxation, bear on their face an indication of a purpose to avoid tax.  It is true that the arrangement revealed 
other purposes as well, namely the desire to make adequate provision for the superannuation of 
Dr Watson and to benefit the members of his family.  

His Honour then concluded that:57 

… the arrangements in fact made went far beyond what was necessary to take advantage of the 
tax benefit provided by s.82AAC. The creation of the unit trust, and the allocation of units in the trust to 
the trustees of the family trust, together with the employment agreement, viewed objectively, can only be 
regarded as an attempt to split the income from Dr Watson's practice, and thus to avoid tax which 
Dr Watson would otherwise have paid, or to alter the incidence of the tax payable on that income. I am 
unable to agree that tax avoidance was an inessential or incidental feature of the arrangement. At 
the very least it was one of the main purposes of the arrangement and s.260 accordingly applies.  
[Emphasis added.] 

It is clear that Gibbs CJ considered the incorporation arrangements bore on their face “an indication of 

a purpose to avoid tax” that was not an “inessential or incidental feature of the arrangement”.  His 

Honour did not consider “the desire to make adequate provision for the superannuation of Dr Watson 

and to benefit the members of his family” outweighed those tax avoidance purposes or features.  

Nevertheless, as noted above, his Honour accepted there was “truth in [the] statement” that:58 

… standards of ordinary acceptable conduct [had] changed since Peate had been decided two 
decades previously and practices then unacceptable in a profession are now tolerated for the very 
reason that persons engaged in a profession would otherwise be in a position of disadvantage, from a 
taxation point of view, when compared with tradesmen and proprietors of small businesses.   

[Emphasis added.] 

                                                      

54  [1985] HCA 83; (1985) 160 CLR 55; 17 ATR 1. 

 
55  [1985] HCA 83; (1985) 160 CLR 55; 17 ATR 1 at 10. 

 
56  Idem. 

 
57  Idem. 

 
58  Idem. 

 

http://www.austlii.edu.au/au/legis/cth/consol_act/itaa1936240/s260.html
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One wonders whether in 2019 the High Court would have reached the same decision on the facts in 

Gulland, given developments in relation to professional practices since 1985 and, in particular, the 

Commissioner’s guidelines issued in 2014 regarding Assessment of risk: Allocation of profits within 

professional firms.59 

 

 

  

                                                      

59  See: https://www.ato.gov.au/business/income-and-deductions-for-business/in-detail/professional-firms/assessing-the-

risk--allocation-of-profits-within-professional-firms/ (accessed 24 February 2019).  Before this publication was withdrawn, 

the Commissioner referred to a number of practice structures, including companies and trusts, established by “individual 

professional practitioners” (IPPs), and set out the circumstances in which he did not consider that Part IVA would apply. 

https://www.ato.gov.au/business/income-and-deductions-for-business/in-detail/professional-firms/assessing-the-risk--allocation-of-profits-within-professional-firms/
https://www.ato.gov.au/business/income-and-deductions-for-business/in-detail/professional-firms/assessing-the-risk--allocation-of-profits-within-professional-firms/
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5.7 Can “family dealing” cease to be “ordinary”, on basis it is 

complicated? 

A related question is whether family dealings cease to be, or cannot be, “ordinary”, if they are complex 

or complicated. 

Statements by Heerey J in Rippon v FCT60 (discussed in Part 5.2.4 above) suggest problems arise if a 

dealing is artificial, rather than complex.  If a structure or transaction is explicable by reference to 

ordinary business and family arrangements, then complexity, in itself, should not cause issues.  

In more detail, Heerey J stated:61 

13.  First, the complexity of the structure is only of relevance insofar as that complexity in itself 
predicates that the structure was established for the purpose of tax avoidance. What is 
important for the purpose of s.260 is not so much complexity as artificiality. If the structure 
adopted is explicable by reference to ordinary business and family arrangements, then complexity 
as such does not attract the operation of s.260. 

14. Counsel for the Commissioner could not suggest any tax-related reason which explained the use of 
two trusts rather than one. One obvious non-tax reason which springs to mind is that the unit trust 
would be convenient in the future were the taxpayer to take a partner into the business. Units could 
be allotted to the new partner who could then make such personal trust arrangements as suited his 
or her own circumstances. As the taxpayer said in evidence, the business was very new, and he was 
concerned to provide "the maximum flexibility for whatever might occur in the future years." 

His Honour concluded:62 

22. A person with a family who establishes a business will often want to use a legal structure to 
achieve the result that some or all of the financial benefits which, hopefully, the business will 
generate will go to family members. Both legal obligation and natural love and affection 
encourage such an objective. The adoption of a structure that will achieve it is, to my mind, 
an ordinary family dealing.  [Emphasis added.] 

 

The decision of Heerey J was upheld by the Full Federal Court (Lockhart, Beaumont and Foster JJ), 

where their Honours stated:63 

In our opinion, it was reasonably open to his Honour to conclude, as he did, that the structure did not, on its 
face, bear the stamp of tax avoidance. 

As suggested in Part 5.4.2 above, the legal structures used by families in 2019 are far more complex 

than in the late 1970s, and even in the early 1990s. 

                                                      

60  [1992] FCA 172; (1992) 23 ATR 209  

 
61 (1992) 23 ATR 209 at 212. 

 
62 (1992) 23 ATR 209 at 214. 

 
63 (1992) 24 ATR 119 at 124. 

 

http://www.austlii.edu.au/au/legis/cth/consol_act/itaa1936240/s260.html
http://www.austlii.edu.au/au/legis/cth/consol_act/itaa1936240/s260.html
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5.8 If agreement is “ordinary family dealing”, does it matter the main 

purpose is tax avoidance? 

A final question is whether the fact an agreement can be characterized as an “ordinary family dealing” 

means one can disregard the fact the “family” purpose is subsidiary to the main purpose of tax 

avoidance? 

 

As noted by Mr Justice Pagone (in a paper written while his Honour was still at the Bar), in the 

Explanatory Memorandum that accompanied the introduction of Part IVA, the Treasurer:64 

 

… placed emphasis on Part IVA applying to tax avoidance arrangements that were “blatant, artificial 
or contrived“ and not transactions of a kind that might be thought to be “of a normal business or 
family kind, including those of the tax planning nature”.65  [His Honour’s emphasis.] 

 
Mr Pagone continued: 

In that regard, it was significant that tax planning as such was not thought to be within the scope of Part 

IVA.  [Original emphasis.] 

 

As noted in Part 5.2.4 above, in Rippon v FCT Heerey J indicated that:66  

… an arrangement does not necessarily bear the stamp of tax avoidance, notwithstanding that the 
person establishing the structure may be better off in terms of his personal tax liability.  [Emphasis 
added.] 

It is therefore suggested that the fact that a family dealing has as its purpose the reduction or avoidance 

of tax, and perhaps has that as its main purpose, should not prevent the “ordinary family dealing” 

exception in section 100A applying.67 

  

                                                      

64  G.T. Pagone QC, Where Are We With Part IVA? Current Issues Involving Part IVA (unpublished paper, 28 March 

 2007). 

 
65  House of Representatives, Income Tax Law Amendment Bill (No. 2), Explanatory Memorandum at 2-18 

 
66  [1992] FCA 172; (1992) 23 ATR 209 at 214. 

 

67  See also FCT v Prestige Motors Pty Ltd (1998) 38 ATR 568, where Hill & Sackville JJ stated (at 592) that: 

 
... we do not need to decide whether if an agreement is shown to have been “entered into the course (sic) of 
ordinary commercial dealing”, the operation of s. 100A is spent, regardless of whether the commercial purpose 
was subsidiary of the purpose of tax avoidance.  In our view, none of the transactions [in the present case] was 
entered into in the course of ordinary commercial dealing. 
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6 Cases on Section 100A 

Although there have been a number of cases where the potential application of section 100A has been 

considered, none of those decisions examined what could be described as “ordinary family dealing” or 

provides any real guidance on the meaning of “ordinary”. 

In East Finchley Pty Ltd v FCT,68 the trustee of a family trust resolved to distribute $585.00 to each of 

126 non-resident beneficiaries, where the clear expectation was those beneficiaries would lend the 

relevant amounts back to the trustee. 

The AAT held that the relevant agreements were not entered into in the course of ordinary family or 

commercial dealing and the relevant purpose of tax avoidance in section 100A(8) was present.69 

In the Federal Court, Hill J held that the Tribunal had committed an error of law by not including in its 

written reasons for decision its findings of facts as to whether any persons were presently entitled to 

income of the trust estate.70  His Honour therefore remitted the case back to the AAT and did not 

address the question of whether the transactions were ordinary family dealings.  The subsequent 

hearing in the AAT does not appear to have been reported (or, possibly, the matter was settled). 

In FCT v Prestige Motors Pty Ltd,71 the Federal Court considered a complicated transaction involving 

the sale of the business to a unit trust, where the profits from the business where intended to be 

distributed to a unit holder with losses.  This certainly was not a family dealing and it does not appear 

to have been strongly pressed that the arrangements involved an “ordinary commercial dealing”. 

In Idlecroft Pty Ltd v FCT,72 two entities—one of which had substantial losses—entered into a joint 

venture agreement with the intention any profits should be absorbed by the loss trust.  Again, the 

transaction did not involve a family dealing in any relevant sense. 

In Raftland Pty Ltd v FCT,73 a substantial distribution was also made to a “loss trust”, where a fee was 

paid to the previous controllers of that trust.  Justice Kiefel held, at first instance, that the transaction 

was not a commercial dealing and that finding was not disputed on appeal. 

Put at its simplest, the facts in the above cases involved reasonably extreme facts and did not involve 

the fact patters similar to those considered, on a regular basis, by SME tax practitioners. 

                                                      

68  [1989] FCA 720; (1989) 20 ATR 1623. 

 
69  AAT Case 5153 (1989) 20 ATR 3662 at 3668. 

 
70  [1989] FCA 720; (1989) 20 ATR 1623 at 1634. 

 
71  [1998] FCFCA; (1998) 38 ATR 568. 

 
72  [2005] FCFCA 141; (2005) 60 ATR 224. 

 
73  [2008] HCA 21; (2008) 68 ATR 170. 
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7 What would Lord Denning have said? 

So what would Lord Denning M.R.—widely regarded as the finest judge of the twentieth century—have 

said if asked in 2019 to rule again on the meaning of “ordinary family dealing”?74 

 

It is very respectfully suggested his Lordship would have agreed that the transfer and redistribution of 

assets between family members is, and continues to be, an “ordinary” dealing.  The decisions in 

Peacock v FCT, Jones v FCT and Bayly v FCT are further examples of the dealing in Purcell v FCT, 

which Lord Denning clearly accepted was “ordinary”. 

 

Again, it is very respectfully suggested his Lordship would agree the use of trusts and companies to 

own assets is an “ordinary” family dealing, and would agree that the touchstone is artificiality, not 

complexity.   

 

As noted by Heerey J in Rippon v FCT, the use of trusts by Mr Rippon was:75 

 

… comparable to one of the examples of ordinary business or family dealings given by the Privy Council 
in Newton immediately following the passage quoted in this judgment, viz a declaration of trust made by 
a father in favour of his wife and daughter: see 98 CLR at 9. Whether the structure actually chosen is 
a company with different classes of shares or a discretionary trust or a combination of both, such 
an arrangement does not necessarily bear the stamp of tax avoidance, notwithstanding that the 
person establishing the structure may be better off in terms of his personal tax liability compared with 
his position were he to embark on the new venture as a sole trader on his own account.  [Emphasis 
added.] 

 

Lord Denning would almost certainly continue taking the position that arrangements that are “artificial”, 

as opposed to simply being complex—and which involve a number of interconnected steps or 

transactions—some of which possibly cannot be explained other than for the purpose of avoiding tax 

(for example, a dividend stripping operation)—are not “ordinary”. 

 

It is interesting to note, however, that Lord Denning did not believe it could be predicated that the 

arrangements in W. P. Keighery Pty Ltd v FCT76 were implemented to avoid tax  

 

Those arrangements converted the taxpayer from a private company into a public company and, in the 

process, avoided a large assessment for undistributed profits tax.    

  

                                                      

74   Lord Denning, the century's greatest judge, dies at 100 (The Independent, 6 March 1999), see: 

 https://www.independent.co.uk/news/lord-denning-the-centurys-greatest-judge-dies-at-100-1078587.html. 

 
75 (1992) 23 ATR 209 at 214. 

 
76  (1957) 100 CLR 66. 

 

https://www.independent.co.uk/news/lord-denning-the-centurys-greatest-judge-dies-at-100-1078587.html
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In W. P. Keighery Pty Ltd, Mr and Mrs Keighery, and their son Patrick, held 75% of the shares in Aquila 

Steel Pty Ltd (ASPL), while a Mr White held the remaining 25%.  ASPL had a significant amount of 

profits available for distribution.   

 

If ASPL had distributed those profits as dividends, they would have been “largely absorbed by income 

tax assessed against [the shareholders] individually”.  If the profits remained undistributed, the tax 

payable under Division 7 of the ITAA 1936 would also have “absorb[ed] a large proportion” of those 

profits.77 

 

On the advice of their professional advisors: 

 

1. On 20 June 1952, Mr and Mrs Keighery incorporated the taxpayer (WPK), with Mr and  

Mrs Keighery being the sole directors of WPK and the only shareholders (owning three and one 

ordinary shares respectively). 

  

2. On 25 June 1952, the Directors of WPK (Mr and Mrs Keighery) resolved to purchase the ASPL 

shares from Mr and Mrs Keighery and Patrick. 

 

3. On 27 June 1952, at an EGM of WPK (attended by Mr and Mrs Keighery), it was resolved to 

issue 100 redeemable preference shares, which carried the right to vote. 

 

4. At a Meeting of Directors of WPK on the same day, it was resolved to issue one [1] redeemable 

preference share to each of twenty [20] unrelated individuals who had applied for same, being 

friends or acquaintances of Mr Keighery. 

 

Those preference shares carried a dividend entitlement equal to 1/2,000
th
 of any dividend paid on the ordinary 

shares and could be redeemed by the company on 7 days’ notice.  

 

As a practical matter, Mr and Mrs Keighery could therefore at any time—albeit subject to 7 days’ notice—

redeem the preference shares and ensure they were the company’s only shareholders.  

 

5. By 30 June 1952, ASPL paid a dividend to WPK equal to its undistributed net profit, which was 

tax-free in WPK’s hand owing to the intercorporate dividend rebate. 

 

If WPK was a “private company” on 30 June 1952, WPK would have been liable to undistributed profits 

tax under Division 7.  For this purpose, a company was a private company if it was:  

 

… capable of being controlled by any means whatever by one person or by persons not more than seven in 
number. 

 

                                                      

77  (1957) 100 CLR 66 at 91-92. 
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The Commissioner argued that on the last day of the income year, being 30 June 1952, Mr and Mrs 

Keighery, being less than seven persons, were capable of controlling the company by simply redeeming 

the preference shares. 

 

However, the High Court held WPK was not a private company.  That was because, on 30 June 1952, 

Mr and Mrs Keighery were not in fact “capable” of “controlling” WPK—since the power to redeem the 

preference shares was inoperative until 7 July; there was on 30 June no presently existing power of 

control.  

 

Dixon CJ, Kitto and Taylor JJ stated (at 91-92):  

 

It is beyond question that the whole plan was carefully designed as a means of dealing with a problem of a 
familiar kind. …  The course adopted was planned mainly, though perhaps not exclusively, with the object of 
enabling Aquila Steel to distribute its profits, so as not to incur Div. 7 tax, without causing any consequential 
increase in the assessable incomes of Mr. and Mrs. Keighery and their son. The appellant company was brought 
into being so that it might be interposed between Aquila Steel and the Keigherys, and its affairs were so 
regulated that the dividend which it would receive from Aquila Steel might be retained by it and yet might 
be immune from Div. 7 tax.  Mr. Keighery was cross-examined before the learned primary judge, and he 
was quite candid about the plan. … He was asked: "The object of the company (in) making the allotment 
(of the preference shares) was so that the company would not be required, in your understanding, to pay 
Div. 7 tax, or further tax on its undistributed profits; is that right?" And he replied: "That is so. We attempted 
to attain public company status."  [Emphasis added.] 

 

Their Honours continued (at 92): 

It would be a fair inference from the evidence that all the persons who took those shares, and not only 
those of them who were acquaintances of Mr. Keighery, did so by way of obliging him by assisting him to 
bring about a tax result that he desired. There was nothing dishonest in it, from anyone's point of view; but 
all concerned must have realised that they were participating in a course of action which had no 
substantial practical significance apart from its effect on income tax (and possibly, as Mr. Keighery 
suggested in cross-examination, on probate duties). Still, so far as appears, the applications for shares were 
genuine, and the allotments were genuine. Hence the commissioner's need to rely upon s. 260.  [Emphasis 
added.] 

 

Their Honours concluded (at 93-94): 

The very purpose or policy of Div. 7 is to present the choice to a company between incurring the liability 
it provides and taking measures to enlarge the number capable of controlling its affairs. To choose the 
latter course cannot be to defeat evade or avoid a liability imposed on any person by the Act or to prevent 
the operation of the Act. For that simple reason the attempt must fail, and the Commissioner cannot rely upon 
s. 260 … .  [Emphasis added.] 
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It will be recalled that 7 months later Lord Denning stated in Newton:78 

 
Nor can anyone, by seeing a private company turned into a non-private company, predicate that it was done to 
avoid Div. 7 tax, see W. P. Keighery Pty Ltd v Commissioner of Taxation ...  
 

and that one had:  

 
… to acknowledge that the transaction [was] capable of explanation by reference to ordinary business or family 
dealing, without necessarily being labelled as a means to avoid tax.  

 

Lord Denning clearly envisaged that if a corporate taxpayer made a choice between: (i) incurring a 

liability for undistributed profits tax under Division 7; and (ii) taking measures to enlarge the number 

capable of controlling the company’s affairs, it could not be predicated that the choice was made to 

avoid tax and, instead, that the choice was an “ordinary business or family dealing”.  

 

His Lordship does not appear to have been too concerned that measures taken to give effect to that 

choice were not entirely straight forward—in that those measures involved the issue of low value 

preference share to a significant number of friends and colleagues.  The High Court stated:79 

 

There was nothing dishonest in it, from anyone's point of view; but all concerned must have realised that they 

were participating in a course of action which had no substantial practical significance apart from its 

effect on income tax.  [Emphasis added.] 

 

While Part IVA only contains a limited “choice principle”,80 there is nothing that immediately excludes 

the very broad “choice principle” in section 260 from applying with section 100A. 

 

Without meaning to pre-empt the discussion in Part 8 of this paper, it is respectfully submitted his 

Lordship would not have considered that the release or gifting of UPEs by beneficiaries could be 

predicated as being done to avoid tax.   

 

Instead, it is respectfully submitted his Lordship would consider such a release or gifting of UPEs to be 

an ordinary family dealing that would be undertaken (in the words of Heerey J in Rippon):81 

 

… to achieve the result that some or all of the benefits which, hopefully, the business [or investments] will 
generate will go to family members [where] such an arrangement does not necessarily bear the stamp of tax 
avoidance, notwithstanding that the [persons involved with the arrangement] may be better off in terms of [their] 
personal tax liability. 

  

                                                      

78  The High Court’s judgment in Keighery was handed down on 19 December 1957, while the Privy Council’s reasons 

 in Newton were delivered on 7 July 1958.  

 
79  (1957) 100 CLR 66 at 92. 

 
80  ITAA 1936, section 177C(2).  See also Walters v Commissioner of Taxation [2007] FCA 1270. 

 
81  (1992) 23 ATR 209 at 214. 
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A “dealing” involving UPEs is typically a simple, one-step, transaction akin to transferring shares cum 

dividend (which has the effect of the transferor realizing a capital gain, rather than receiving dividend 

income) or the issue of preference shares in Keighery (which converted the taxpayer into a public 

company and thus was not liable to undistributed profits tax).  There is no artificiality in sense described 

by Lord Denning in Newton.   

 

Understandably, however, taxpayers and their advisors are keen to know where the line will be drawn; 

and there is a clear expectation in the tax professional community that the Commissioner should provide 

guidance in that regard. 
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8 ATO’s Guidance and Views 

8.1 ATO interest in section 100A 

It is reasonably well-known that the ATO has been considering the potential operation of section 100A 

for the last few years and on 12 May 2016 posted a document on its website entitled, Trust Taxation—

reimbursement agreement.82  

It is not intended to review that guidance or the historical background in any detail,83 save to note the 

various issues were discussed at the Taxation Institute’s 2018 National Convention last March. 

8.2 Tax Institute National Convention (March 2018) 

At the 2018 National Convention, in a paper entitled “What’s attracting Commissioner’s attention”, the 

following example was discussed:84 

 

                                                      

82  https://www.ato.gov.au/general/trusts/in-detail/distributions/trust-taxation---reimbursement-agreement/  

 (accessed 22 February 2019). 

 
83  For a comprehensive review, see Sokolowski & Lowdon, Footnote 2, above. 

 
84  Will Day & Jade Isaacs, What’s Attracting the Commissioner’s Attention, (The Taxation Institute, 33rd National 

 Convention, 14 March 2018), 

 

https://www.ato.gov.au/general/trusts/in-detail/distributions/trust-taxation---reimbursement-agreement/
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In that example, the Georgia Family Trust has distributed its net income of $240,000 to 3 children.  The 

issue is whether the gifting of the entitlements of the 3 children back to Georgia would be part of a 

“reimbursement agreement” that was not entered in the course of ordinary family or commercial dealing. 

The various issues are considered further in Case Studies 2 and 3 below.  Suffice to say that it is 

suggested the dealing in the Georgia Family Trust example clearly takes place in a family context and 

involves measures taken, within a family, voluntarily, for the benefit of the family members. 

As argued above, this is a simple, one-step, transaction akin to transferring shares cum dividend or the 

issue of preference shares in the Keighery case. There is no artificiality in the Newton sense.   
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8.3 Case Studies at Noosa Tax Intensive (October 2018) 

At The Tax Institute’s 2018 National Tax Intensive Conference in October 2018, three further Case 

Studies were considered by Ms Fiona Knight (Assistant Commissioner, ATO).85  

8.3.1 Case Study 1 

Case Study 1 was illustrated by the following PPT slide: 

Case Study 1 involved the Jones Family Trust creating an entitlement in a non-resident cousin, which 

is “loaned back” to the Family Trust to fund investments. 

The ATO’s concern appears to be that a resident beneficiary owes monies to the Family Trust and the 

Trustee has chosen to fund the Trust’s investments by: (i) not paying out the non-resident beneficiaries’ 

entitlements; rather than (ii) calling in the moneys owed by the resident beneficiary. 

At first sight, this arrangement potentially bears some similarities to that considered in East Finchley 

Pty Ltd v FCT (see Part 6 above).  However, East Finchley involved distributions to 126 beneficiaries, 

whereas there is no suggestion in the Case Study 1 that large numbers of potential family members 

were involved. 

If a distribution is made to a genuine beneficiary of the Trust (in the sense the beneficiary is within one 

of the classes of discretionary beneficiary), the fact the Trustee chooses not immediately to pay out the 

entitlement in cash—and the non-resident chooses not to insist on payment—is surely beside the point.  

                                                      

85  Fiona Knight, ATO Hot Spots (The Taxation Institute, National Taxation Intensive Conference, Noosa, October 2018). 
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As argued above, this is a simple “family dealing” that contains no unusual features, in a family context, 

and thus cannot be described as anything but “ordinary”. 

It will be recalled that the Federal Court indicated in Prestige Motors that section 100A is not restricted 

to “trust stripping” schemes, and such schemes are simply one example of the type of tax avoidance 

that could be dealt with using section 100A.  At the same time, however, the Federal Court’s comments 

support the view that section 100A is directed at tax avoidance schemes, and not legitimate tax planning 

in a family context.  

Case Study 1 also raises several issues regarding the evidence and credibility of the taxpayers and the 

possibility of breach of financial duties, and raises the spectre of “sham”. 

However, if: (i) the Trustee has resolved, after consideration, to make the distributions; (ii) the 

distributions are made to beneficiaries of the Trust who acknowledge the distributions have been made; 

and (iii) the distributions are properly documented, it is difficult to see how it could be argued there was 

any “sham” or on what basis the distribution could be challenged.86 

8.3.2 Case Study 2 

Case Study 2 involved certain facts not dissimilar to those raised in the Georgia Trust example 

discussed at The Tax Institute’s 2018 National Convention: 

 

 

 

 

 

 

 

 

 

 

 

The Charles Family Trust has distributed $30,000 to 3 beneficiaries of the Trust, where the entitlements 

have remained unpaid, except for the amounts required to discharge the beneficiaries’ tax obligations.  

The Trust has used the remaining (after-tax) cash to make a loan to another family member.   

                                                      

86  This paper will not examine the concept of “sham” but will simply note that the issue of sham, and the legal effect of 

 certain transactions, was considered in some detail in Raftland Pty Ltd v FCT [2008] HCA 21; (2008) 68 ATR 170. 
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The ATO raises 3 issues. 

First, are there doubts whether the beneficiaries will ultimately receive their entitlements? 

In response, and at first sight, provided the entitlements have been properly created, the children could 

legally enforce those entitlements—regardless of the fact they might choose not to.  The legal and 

equitable rights of the children, vis-a-vis the Trustee, cannot simply be ignored. 

Indeed, there have been a number of cases (which, presumably for reasons of confidentiality, have 

not been reported and/or widely discussed), where disgruntled family members (in particular, adult 

children) have instituted proceedings to recover amounts distributed to them and in respect to 

which they have had legally enforceable entitlements.87 

As noted by Justice Brereton:88 

As a member of the family will often hold the position of trustee, it is important that he or she understands 

the duties that the law imposes on trustees, as fiduciaries in respect of trust property and administration 

of the trust.  Even though they may consider trust property to be ‘their’ property, that this is not the case 

and that special duties and responsibilities must be fulfilled.  While child beneficiaries may be kept in 

ignorance while a parent manages a trust, ostensibly created for the benefit of the children, for 

years, subsequent discovery of a history of breaches of trust and use of its assets for the benefit 

of the parent not infrequently produces bitter litigation.  [Emphasis added.] 

Second, the ATO asks whether the beneficiaries are being compensated for “being kept out of the 

money”; and let it be assumed the beneficiaries are not being paid any interest.   

With respect, it would be abnormal or unusual for a Trustee to pay interest in a family situation.  The 

“ordinary” manner of dealing is for such amounts to be left outstanding on an interest-free basis. 

Third, the ATO raises the question whether the allocation of net income is “by way of a lowest tax 

formula”.   

With respect, if that gives the ATO concerns, they may need to reconsider and review “ordinary family 

tax arrangements” for the last 40 or 50 years.   

Trust distributions are typically—indeed invariably—designed to ensure the least possible amount of 

tax overall is paid. 

For example, in the 1973 edition of Australian Tax Planning, Mr Phillip Adams QC openly discussed the 

income tax and estate duty advantages of a taxpayer settling part of their income-producing producing 

property for the benefit of other family members.89  

                                                      

87  See also: Fisher v Nemeske Pty Ltd [2016] HCA 11, where a family trust made a distribution of capital to the husband 

 and wife who controlled a trust, which was left outstanding as a secured loan.  After the death of the husband and 

 wife, their executors demanded repayment of the loan from the trustees of the trust.  The High Court held, by 

 majority, that the loan/debt/entitlement was a legally enforceable obligation which the executors could seek to 

 recover. 

88  A Trustee’s Lot is Not a Happy One: Discretionary Trust and Superannuation Funds (National Family Law 

 Conference, Canberra, 19 October 2010).   

 
89  P R Adams QC, Australian Tax Planning (Butterworths, 1973) at p 64. 
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As noted in Part 5.8 above, in the Explanatory Memorandum for Part IVA it was noted that: 

… transactions of a normal business or family kind, including those of a tax planning nature, will not 
be subject to the new rules.  [Emphasis added.] 

Family tax planning was therefore clearly envisaged as an ordinarily family dealing; and it respectfully 

suggested the type of planning considered in Case Study 2 (and Case Studies 1 and 3) is precisely the 

type of “dealing” that, in 2019, is “ordinary” between the members of families. 

8.3.3 Case Study 3 

Case Study 3 also involves some facts that are not dissimilar to those raised in the Georgia Trust 

example discussed at the 2018 National Convention: 

The Trustee of the Oxford Family Trust distributes to John, a university student over 18—by which one 

assumes John has no other sources of income and is financially dependent on his parents—where the 

present entitlement is unpaid but “at call”. 

Case Study 3 accepts, uncontroversially, that section 100A is “unlikely to apply – ordinary family 

dealing”.  However, the Case Study raises as an issue the position if John “gifted” his entitlement back 

to the Trustee and the implications of this being done every year. 
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By referring in quotes to John “gifting” the entitlement back, the ATO appears to be suggesting this is a 

“Clayton’s gift”—that is, the gift you make when you are not really making a gift.90 

It is respectfully suggested that if John subsequently chooses, as an adult, to give his entitlement back 

to the Trust, or to another family member, the Commissioner will face a high evidentiary hurdle to 

demonstrate John was coerced and that there was no genuine gift. 

The ATO presumably takes the view that if a gift back takes place every year, there is a pattern of 

conduct demonstrating there is not really a gift but, instead, a tax avoidance plan potentially liable to 

the operation of section 100A. 

As demonstrated by the cases referred to above, this is a “dealing” between the members of a “family” 

that is “ordinary”.  It is done, for reasons of love and affection—the very purposes raised and considered 

in Purcell, Bayly, Jones and Rippon.  Indeed, the arrangement is far simpler than that arrangement 

considered quite acceptable in Keighery; and again there is no artificiality. 

8.3.4 What position will Commissioner take in proposed Ruling? 

On the basis of the ATO’s comments over the last few years, and the ATO’s examples and case studies, 

one would expect that the proposed Ruling will express the view that certain transactions between trusts 

and family members will not be “ordinary dealings” for section 100A purposes. 

Based on the ATO document, Trust taxation—reimbursement agreement,91 it may well be the Ruling 

will provide a number of reasonably extreme examples, where there may be a basis for suggesting 

section 100A should apply.  It is also likely the Ruling will include a number of other examples, where 

section 100A clearly will not apply. 

What is to be hoped, however, is that the Ruling will include a number of examples where the position 

is less clear (“borderline”) but where the Commissioner expresses a firm view, one way or the other. 

 

                                                      

90  Per Wikipedia: https://en.wikipedia.org/wiki/Claytons:  

Claytons is the brand name of a non-alcoholic, non-carbonated beverage coloured and packaged to resemble 
bottled whisky. It was the subject of a major marketing campaign in Australia and New Zealand in the 1970s and 
1980s, promoting it as "the drink you have when you're not having a drink" at a time when alcohol was being 
targeted as a major factor in the road death toll. … 

The product has not been advertised on television for 30 years (as of 2015), yet it remains widely known. The 
name has entered into Australian and New Zealand vernacular where it stands for an ersatz or dummy thing, or 
something that is obviously ineffective. For example, a common-law couple might be described as having a 
"Claytons marriage". A knowledgeable but unqualified handyman could be referred to as a "Claytons carpenter". 
The term can also be used as an insult. 

91  https://www.ato.gov.au/general/trusts/in-detail/distributions/trust-taxation---reimbursement-agreement/.  

 

https://en.wikipedia.org/wiki/Claytons
https://en.wikipedia.org/wiki/Australia
https://en.wikipedia.org/wiki/New_Zealand
https://en.wikipedia.org/wiki/Alcoholic_beverage
https://en.wikipedia.org/wiki/Road_toll_(Australia_and_New_Zealand)
https://www.ato.gov.au/general/trusts/in-detail/distributions/trust-taxation---reimbursement-agreement/
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9 Next steps? 

When the Commissioner issues his much-anticipated Ruling on this issue, it is likely he will disagree 

with the views advanced above; and it is accepted this will reflect the fact that the expression “ordinary 

family dealing” will often mean different things to different people. 

After the release of the draft Ruling, there will possibly be a call for a test case in order to obtain judicial 

clarification. 

As argued above, section 100A was clearly introduced, and intended, to prevent tax avoidance and not 

legitimate tax planning in a family context.  Such legitimate planning has been taking place for at least 

the last 40 or 45 years, and should not be disturbed by a literal approach to section 100A that disregards 

the clear context in which the provisions were introduced. 

With respect, if the Commissioner believes taxpayers shouldn’t enter into arrangements such as those 

raised in the above Case Studies, that is tantamount to saying taxpayers should not be allowed to split 

their income; and taxpayers have been able to do that, legitimately, since the mid to late 1970s. 

If there is perceived to be a problem, surely that is precisely the reason the Income Tax Assessment 

Act contains Part IVA. 

 

Michael Butler 
Finlaysons  
March 12, 2019 
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Annexure A 
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Annexure B 
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Annexure C 
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Annexure D 
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Annexure E 

 

 


