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1 Introduction 

 

Increasingly I am being approached by non-resident Australian expats and other non –residents for 

advice in connection with the taxation implications of their proposed relocation or immigration to 

Australia. 

Typically, the clients are “baby boomers” who have accumulated considerable wealth over a long 

period in relatively “tax friendly” jurisdictions (but not always so) and are concerned about exposing 

that wealth to the Australian Capital Gains Tax (CGT) and Income Tax regimes. 

In turn Australian residents, again primarily “baby boomers” are finding themselves entitled to offshore 

funds for many reasons but primarily as beneficiaries of a deceased relative’s estate. 

This is a broad topic such that in its broadest scope may cover the intricacies of various offshore 

jurisdictions approach to the transfer of pension funds into our superannuation system, estate 

planning restrictions on residents of foreign jurisdictions setting up offshore trusts prior to leaving the 

jurisdiction (as is the case with U.K. residents). 

However, in order to sensibly limit the scope of this paper I will restrict the discussion to the headings 

set out in the Contents Page drawing on my own experience with clients faced with the putative 

situations referred to therein. 
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2 Becoming the Trustee of a Foreign Deceased 

Estate 

There are two key residency tests for trusts: 

▪ a general residency test; and 

▪ a residency test for CGT purposes  

The starting point is the definition of a Resident trust estate for the purposes of Division 6 of Part 111 

the Income Tax Assessment 1936 (the 1936 Act) (about the income tax treatment of the net income 

of a trust estate), section 96(2) says: 

For the purposes of this Division, a trust estate shall be taken to be a resident trust estate in relation 

to a year of income if: 

(a) a trustee was resident at any time during the year of income; or 

(b) the central management and control of the trust estate was in Australia at any time during the 

year of income. 

The first issue is the reference to a” trust estate”. Gordon J observed in Leighton V FCT (2010) FCA 

1086 at (35): 

Consistent with those authorities, I accept that the expression “trust estate” in Divn6 of Part 

111 refers to trust property which gives rise to the income derived by the trustee 

Arguably the reference to the trustee as a resident could be interpreted a reference to the general 

laws of residence however in the writer’s opinion the better view is that it references the tax law 

definition of resident contained in section 6(1) of the 1936 Act. 

The first limb of the test will be satisfied where at least one of the trustees is a resident of Australia at 

any time during the income year. Accordingly, a trust can be a resident even if the majority of the 

trustees are non-residents and in fact undertake all the day to day management and control offshore.1 

Further, by way of example, if an individual was non-resident before becoming a trustee, resigned that 

role before becoming a resident of Australia and a non-resident trustee appointed as a replacement 

an argument could be made that if the change takes place in the same income year the relevant trust 

would be a resident trust estate for the whole of the income year by reference to the words “at any 

time”. 

                                                      

1 This test is wider than the test recommended by the Asprey Committee Report  in 1975 where it was suggested at 15.59 that 

where there was more than a sole trustee residency would be found if the majority of trustees were resident 
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However, in an early Taxation Determination TD 1999/83 the Commissioner opined in the context of 

the now repealed Division 1362 of the Income Tax Assessment Act 1997 (the 1997 Act) that: 

▪ A trust becomes a resident trust for CGT purposes at a time during an income year when the 

requirements of the definition of that expression …. are satisfied 3;and  

▪ A trust stops being a resident trust for CGT purposes, at a time during an income year when 

the requirements of the definition of that expression are no longer satisfied.4 

The definition of a resident trust for CGT purposes is contained in the definitions Division 995 of the 

1997 Act. For a trust that is not a unit trust the definition is the same.  Accordingly, one would expect 

the Commissioner to apply the same criteria to Division 6 of the 1936 Act notwithstanding paragraph 

8 of the TD to the effect that it does not affect the operation of Division 6 of the 1936 Act.  

It follows that trust in the example would not be at any time be a resident trust estate. 

In turn advisers should note that it may be appropriate to ensure, wherever possible potential CGT 

events occur before a trustee becomes a resident. 

2.1 Central Management and Control -Companies 

The jurisprudence surrounding central management and control has been almost exclusively related 

to companies. However, the definition differs to the extent there is no requirement to carry on 

business in Australia as it applies to companies. 

 The Decision of the Full Court of the High Court in Esquire Nominees Ltd V Federal Commissioner of 

Taxation 5 (Esquire Nominees) had at least up until 2016 (and arguably remains so) been the 

benchmark for determining the concept of central management and control in Australia with respect to 

companies. 

As most readers will be familiar with the importance of the case a brief summary of the facts as they 

are relevant here should suffice. 

At the time Wilson Bishop Bowes and Craig (the genesis of Pannell Kerr Forster-PKF), a firm of 

Chartered Accountants (the Accountants), had developed a structure whereby a private company 

could become a subsidiary of a public company by issuing redeemable preference shares to a 

company controlled by the accountants which because of its shareholding in other listed public 

companies was itself, by definition, a subsidiary of a public company. 

                                                      

2 Division 136 dealt with the CGT consequences for non-residents holding assets with a “necessary connection” with Australia” 

This division was replaced in 2006 with Division 855 which performs the same functions as Division 136 but employs the term” 

taxable Australian property” in place of the concept of an asset having the “necessary connection with Australia” 
3 Paragraph 3 
4 Paragraph 6 
5 72 ATC 4076 at first instance (per Gibbs J) and on appeal to the Full Court (1973) 1CLR177 
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The advantage being that as a public company there was no requirement under the then Division 7 of 

the 1936 Act to distribute some 50% of its post-tax profits to avoid a punitive additional tax on 

undistributed profits.  

Fearing6 that the Commissioner would assess one of their clients to undistributed profits tax who had 

taken advantage of this structure a scheme was developed whereby shares were issued to a Norfolk 

Island company, Esquire Nominees Ltd, acting as trustee for a trust for the benefit of the ultimate 

beneficial owners of the Australian private company. A dividend was paid to Esquire Nominees Ltd as 

trustee and accumulated. 

The shareholder’s and Directors of Esquire Nominees were all residents of Norfolk Island. 

No tax would be payable in Norfolk Island as the Act did not extend there if in fact Esquire Nominees 

was not managed and controlled in Australia. 

In essence it was held that notwithstanding the directors of Esquire Nominees7 “considered advice 

from the Accountants and acted in accordance with their advice and wishes it did not follow that the 

control and management of Esquire Nominees lay with the Accountants. The Accountants could not 

control the exercise of shareholder’s voting rights nor the conduct of its business of a trustee 

company. The accountants had power to exert strong influence but that was all. 

The Directors in fact complied with the wishes of the Accountants because it was in the interests of 

the beneficiaries having regard to their tax position if they did not give effect to the scheme. 

If the Accountants had instructed the directors to do something which they regarded as improper or 

inadvisable they would not have acted on that instruction. Management and control was on Norfolk 

Island albeit that control was exercised in a manner which accorded with the wishes of the interests in 

Australia.” 

It is on this premise that Australian holding companies have been confident they can “strongly 

influence’ the decisions of offshore subsidiaries without being concerned they might be Australian 

residents for tax purposes. 

In 2016 the High Court had occasion to revisit the issue in Bywater Investments Limited v 

Commissioner of Taxation; Hua Wang Bank Berhard v Commissioner of Taxation 8. 

It is not proposed to go into the facts of the running dispute between the Commissioner and one 

Vanda Gould (Gould) and entrepreneurial accountant suffice to say that Bywater was the last of some 

20 judgements delivered by Perram J whilst the matter was before him. 

Bywater and four other companies had been profitably in trading shares on the Australian stock 

exchange. A Mr Borgas (Borgas) a Swiss resident was claimed to be the owner and with his wife a 

director of the company. All decisions in connection with company’s business were purportedly made 

by him in Switzerland. 

                                                      

6 It Turned out their fear was unfounded as the scheme was subsequently upheld in Commissioner of Taxation V Casuarina Pty 

Ltd (1971) 127 CLR 62 
7 Extracts from ATC 4075 
8 (2016)HCA 45 
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The Commissioner contended that Bywater was ultimately controlled by Gould. 

Borgas came to Australia to give evidence and Perram J found that in fact he played no independent 

role in the business affairs of Bywater and, in a way, distinguishing Esquire Nominees, to the extent 

that Borgas would never have declined a transaction which he believed to be improper or not in the 

interests of shareholders. 

Notwithstanding PeramJ’s views it was submitted on behalf of the taxpayer’s that when determining 

central management and control the factors to be considered included: 

▪ Place of incorporation; 

▪ Location of head office; 

▪ location of registered office; 

▪ location of the company seal; 

▪ location of the company’s books of account; 

▪ place of the company’s administration; 

▪ provision that the articles make for governance of the entity; 

▪ location of directors ’meetings; 

▪ place where the executive directors meet; 

▪ location of the company secretary; 

▪ location of the shareholders; and  

▪ location of shareholders’ meetings 

Alan Myers QC on behalf of the taxpayers following the Esquire Nominees approach submitted that 

where the directors are in the habit of acting in accordance with the directions of external parties does 

not necessarily mean that that central management and control is exercised by those parties. 

He submitted that there would only be two exceptions: 

▪ where an outsider has a legally enforceable right to compel directors to act in accordance with 

his or her directions; and  

▪ where an outsider usurps the functions of the board by making and implementing central 

management and control decisions without going through the formality of referring such 

decisions to the directors for implementation as if they were decisions of the board. 

As Gould had none of those rights nor did he usurp the functions of the board then it follows that the 

lawful directors alone controlled Bywater. 

In any event the Court found that in relation to the exception of “usurpation there is logically no less 

“usurpation” where board meeting are convened solely for the purpose of the directors acting out the 
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pretence of making those decisions9 In turn the Court found that10 “There is little which is uncertain 

about the difference between a board of directors that actually meets and makes independent 

judgements ,and aboard whose meetings are mere window dressing comprised of rubber-stamping 

decisions actually made by others.” 

In order however that the Court was not overruling the accepted jurisprudence established by Esquire 

Nominees the Court11noted “although the Norfolk Island board habitually complied with the advice of 

the Australian accountants ,the directors did so “because they accepted that it was in the interests of 

the beneficiaries (of the trust),having regard to the tax position ,that they should give effect to the 

scheme” and their compliance with those instructions would not have extended to their doing 

“something which they considered improper or inadvisable” 

On balance it would appear that the case stands on its facts and that there has been no fundamental 

change in the approach to determining where management and control is exercised. 

However, a cautionary approach might be to ensure that there is a two tier structure outside Australia 

to ensure the operating entity is a subsidiary of an offshore holding company that is owned by an 

Australian holding company. 

Under this structure, albeit that there is scope, depending on the circumstances that the fist offshore 

holding company may be managed and controlled in Australia the operating company would not be 

controlled here as it would fail the second statutory test of carrying on business in Australia. 

The Commissioner has issued Taxation Ruling TR 2018/5 in response to Bywater but has dropped 

the two-tier test of requiring that a company must carry on business in Australia and also have central 

management and control here to be a resident. 

Paragraphs 7 of the ruling is relevant: 

7 “If a company has its central management and control in Australia it will carry om business in 

Australia……” 

Support for this view can be found in case law referred to in Draft Taxation Ruling TR 2017/D7(about 

carrying on business for the purpose of accessing the reduced taxation rate for companies of 

27.5%.For example in American Leaf Blending Co Sdn Bhn v Director General of Inland Revenue 

(Malaysia)1978 AER 1185 (American Leaf) and Inland Revenue Commissioners V Westleigh Estates 

Company Ltd 1924 KB 390 (Westleigh) it was observed in both cases that where a company aims to 

make and has a prospect of making a profit, it is presumed that the company intends to ,and does in 

fact ,carry on a business. 

Further in American Leaf Diplock J observed that any gainful use to which a company puts its assets 

will, on its face, amount to the carrying on of a business. 

The facts in example 7 of the draft ruling are informative: 

                                                      

9 At (75) 
10 At (81) 
11 At (83) 
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  64. HoldCo is a company incorporated in Australia. HoldCo owns all the shares in SBE Co,   

       which carries on a profitable trading business in Australia. 

Possibility A - Holding company only holds shares in subsidiary 

65. HoldCo's only asset is shares in SBE Co. HoldCo's activities consist of investing in shares 

in SBE Co and managing the company group. HoldCo's activities are carried on with a 

purpose and prospect of profit and reflect a normal commercial business structure. HoldCo 

carries on a business. 

2.2 Central Management and Control –Trusts- Beneficiaries 

There is little local authority on the issue however the Canadian courts have in recent times focused 

on the issue of where a trust is resident in relation to the double tax treaty between Canada and 

Barbados. 

The case is variously known as Garron Family Trust v the Queen 2009 TCC 450 at the Tax Court 

level, St Michael v the Queen 2010 FCA 309 at the Federal Court level and finally Fundy Settlement v 

Canada 2012 SCC14 at the Supreme Court level. 

Unlike Australia the Canadian Income Tax act R.S.C.1985, c, 1(5th Supp) does not contain a specific 

definition of a “resident trust estate”. Accordingly, the residence of the trustee may not be 

determinative as it is in Australia. 

 

2.2.1 The facts 

PMPL Holdings Inc. (PMPL) was the holding company for a Canadian subsidiary engaged in the 

manufacturing and assembly of parts for the motor vehicle industry. Relevantly the shares in PMPL 

were held as to 5-% each by two Ontario companies 325 and 333. In turn the shares in each were 

held the Somersby Trust as to 325 and the Fundy Trust as to 333. 

The trusts were settled by a resident of the Caribbean Island of St Vincent and the trustee of both 

trusts was the St Michael Trust Corporation (St Michael), a Barbados company owned by the partners 

of PricewaterhouseCoopers and used by their clients. 

In August 2000 the Somersby Trust and the Fundy Trust sold their shares in 325 and 333 realising 

capital gains in excess of $CDN 450 mill. No Canadian tax was paid on the basis Article X1V of the 

Treaty between Canada and Barbados viz “Gains from the alienation of any property………. may be 

taxed only in the Contracting State of which the alienator is a resident” i. e. Barbados. 
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Barbados doesn’t tax capital gains. 

At the Supreme Court level, the similarities of a trust to a corporation were raised such that: 

1. Both hold assets that are required to be managed; 

2. Both involve the acquisition and disposition of assets; 

3. Both require the management of a business; 

4. Both require banking and financial arrangements; 

5. Both may require the instruction or advice of lawyers, accountants and other advisers; 

and 

6. Both may distribute income, corporations by way of dividend and trusts by distributions. 
 

Accordingly, the residence of a trust should be determined by the principle that a trust resides where 

the central management and control of the trust actually takes place which may or may not be the 

residence of the trustee. It will be the same where the trustee carries out the central management and 

control of the trust. 

Without repeating the findings of Wood J at the Tax Court level the relevant observations were: 

▪ St Michael’s role was to provide administrative services and execute documents as required. 

It would not have responsibility for decision making beyond that. 

▪ As expected there was no documentary evidence outlining St Michael’s limited role, but it was 

concluded on the evidence submitted and no evidence to the contrary was submitted. 

▪ St Michael’s limited role could be enforced through the principal beneficiaries power to 

replace the protector  

▪ The trusts were formed with the explicit intention to sell the relevant shares, invest the cash 

proceeds, make distributions to the beneficiaries and take appropriate action to minimise the 

tax burden of the trusts. These tasks were mandated by the beneficiaries from the outset 

including memoranda tendered in evidence that St Michael would not make distributions to 

family members without the principal beneficiaries consent. 

▪ The beneficiaries could direct the investment strategy via a mandate given by St Michael to 

third party investment advisers. 

▪ The tax strategy was developed and implemented under the direction of the beneficiaries and 

their tax advisers. 

The following extract from St Michael is worth noting:  

[67] Some of the factors listed above are common characteristics of ordinary trusts 

and, considered in isolation, would not be sufficient to locate the management and 

control of the Trusts anywhere but the residence of the St. Michael Trust Corp. For 

example, the fact that the beneficiaries have the right to appoint a protector who has 

the power to replace the St. Michael Trust Corp. as trustee is a common safeguard in 

a trust indenture and would not by itself be enough to find the beneficiaries to be in 
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control of the property of the Trusts. The same could be said of the fact that St. 

Michael Trust Corp. and the beneficiaries employ common advisers, or the fact that 

the beneficiaries took it on themselves to advise the St. Michael Trust Corp. and even 

urged St. Michael Trust Corp., however strongly, to undertake a particular 

transaction. Indeed, the appointment of a trustee with little investment experience in a 

trust that requires property to be invested might not be significant, provided that the 

trustee has the power to retain others for advice and, in the end, is the one making 

the decisions.  

[68] However, there is a line to be drawn. On one side of the line are 

recommendations, even strong ones, by the beneficiaries to the trustee, leaving the 

trustee free to decide how to exercise the powers and discretions under the trust.  In 

that case, the trustee is still managing and controlling the trust. On the other side of 

the line the beneficiaries are really exercising the powers and discretions under the 

trusts, managing and controlling the trusts, and displacing the appointed trustee. As 

mentioned above, on which side of the line a case falls is a factual question, requiring 

consideration of the evidence in its totality. [69] Justice Woods took into account 

some normally neutral facts, such as the existence of a protector and reliance on 

common advisers, and combined them with a considerable body of evidence of the 

surrounding circumstances to conclude that on the facts of this case, the line was 

crossed. In my view, it was reasonably open to her to reach that conclusion.  

[70] Indeed, what else is to be made of the common understanding of the parties, as 

found by Justice Woods, that decisions in relation to the sale of the Trusts’ interests 

in PMPL, the investment of the cash proceeds received on the sale, the making of 

distributions to the beneficiaries, and the taking of appropriate action to minimize the 

tax burden of the Trusts would be made by Mr. Garron and Mr. Dunin and 

implemented by St. Michael Trust Corp.? What else explains the lack of documentary 

or other evidence that St. Michael Trust Corp. took an active role in assessing any of 

the important decisions relation to the disposition of the property of the Trust? What is 

the explanation for the professed lack of interest on the part of Mr. Garron and Mr. 

Dunin of the capabilities of St. Michael Trust Corp. to manage trust assets, except in 

relation to the work ordinarily done by someone with accounting and tax expertise? 

What is the explanation for the paucity of evidence as to the formation and operation 

of the Trusts and the failure to call key witnesses? 

The key take away point here is that foreign trustees should be left to manage the trust and the trust 

estate with only minimal direction from the beneficiaries. 

2.3 Resident Trust for CGT Purposes –Unit Trusts 

Section 995-1 provides that:  

resident trust for CGT purposes”: a trust is a resident trust for CGT purposes for an 

income year if, at any time during the income year: 
(a)  for a trust that is not a unit trust, a trustee is an Australian resident, or the central 

management and control of the trust is in Australia; or  
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(b) for a unit trust, one of the requirements in column 2 and one of the requirements in 

column 3 of this table are satisfied. Requirements for unit trust One of these requirements 

is satisfied and also one of these 

.  
 One of these requirements is satisfied                                          And also one of these 

        

       Any property of the trust is situated in Australia                           The central management  

                                                                                                              and control of the trust is  

                                                                                                               in Australia 

 

       The trust carries on a * business in Australia                               Australian residents held 

                                                                                                              more than 50% of the  

                                                                                                             beneficial interests in the  

                                                                                                              income or property of  

                                                                                                              the trust  

Oddly, this definition differentiates between unit trusts (undefined) and other trusts, and it is possible 

for a unit trust to be a resident trust for section 95(2) and a foreign trust for CGT purposes. Thus a unit 

trust wholly owned by Australian residents and centrally managed and controlled in Australia will not 

be a resident unit trust for CGT purposes unless it has property “situated in Australia” or it carries on 

business in Australia  

It follows that a unit trust may be a resident trust for the purposes of Division 6 but a foreign trust for 

CGT purposes so that section 855-10 applies, essentially excluding capital gains on non-taxable 

Australian property from the net income of the trust estate.  

In this respect, the Commissioner clearly accepts that Division 855 overrides Division 6 – see, for 

example, ATO ID 2003/231. Although the ID deals with the predecessor to Division 855, Division 136, 

the principle remains the same and the later, more specific, provision applies in preference to the 

general provision.  

This is to be contrasted with the position of a non-fixed trust. A capital gain made by an Australian 

resident discretionary trust from sources in Australia is assessable to the trustee in respect of the non-

resident beneficiary, even when the gain is in respect of a non-Taxable Australian Property 

(TAP).Such a gain would not have been assessable if it had been made by the beneficiary holding 

shares directly as they would not have been TAP under section 855-15 of the 1997 Act. 

 



Gil Levy, CTA-Life A Taxing Journey Home 

© Author’s name 2017 13 

3 Capital Gains on non - TAP assets 

Prior to the introduction of Division 115C into the 1997 Act(about streaming of capital gains and 

specific entitlement) the general source rules applying to income derived by a non –resident such that 

they are not assessed on non-Australian income were applied to capital gains even though there are 

no source rules with respect to capital gains. In ATOID 2010/54 the Commissioner in quoting a 

number of cases relating to the source of profits and ordinary income simply concluded that similar 

principles should apply to in determining the source of a capital gain to be included in net capital gain 

under section 98(2A) of the 1936 Act. 

However, once Division 115C of the 1997 Act was introduced capital gains became included in 

assessable income under that Division and the CGT provisions. 

Whilst Division 855 operates as a quasi-source rule to ensure that foreign residents are only subject 

to capital gains tax (CGT) on what are effectively Australian sourced gains, being gains derived on 

TAP assets, it doesn't extend so far as to apply to distributions of capital gains to non-resident 

beneficiaries of family trusts (as distinct from fixed trusts set out above).  

 

This view has been adopted by the Commissioner in ATO ID 2007/60 and has been the subject of a 

recent discussion paper out of which we expect a tax determination. The Commissioner also goes 

one step further by declaring that the amendments to Subdivision 115-C of the Income Tax 

Assessment Act 1997 following Bamford12 had the effect that source in its general sense is also now 

irrelevant.  
 

                                                      

12 Bamford v FCT (2010) HCA 10 
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4 Transferor Trusts 

There have been numerous papers over the years about the operation of the so called “Transferor 

Trust “rules contained Division 6AAA of Part 111 of the 1936 Act .It is not proposed to go into detail 

about their operation but focus on the issues as they might apply to an expat returning home as 

compared to a new arrival. 

Broadly the rules apply where an individual has previously caused the transfer of property or services 

to a non-resident trust and income is not distributed to persons resident in Australia or a “listed 

country”13 where they are taxed on that distribution. 

There are different rules for what I will refer to as “First Time Residents” and “Returning Former 

Residents”.14 

A First Timer will not be brought under the rules if he or she transferred property to a trust after 12th 

April 1989 but he or she was not in a position to control the trust at any time commencing with the 

following year after residency and the end of the relevant year of income. 

For Returning Former Residents this carve out with respect to control is not available.  

Division 6AAA brings offshore capital gains and losses into the calculation of attributable income 

without regard to the usual rule that CGT applies to disposals by non-resident trusts only in cases 

where there is a CGT event in relation to a CGT asset that is "taxable Australian property" under 

Division 855 of the 1997 Act. Section 102AAZB of the 1936 Act achieves this by deeming the trust 

estate to be a resident for CGT purposes. 

Section 102AAZB also ensures that the normal CGT rule in section 118-12 of the 1997 Act which 

excludes gains and losses relating to CGT assets used solely to produce exempt or non-assessable 

non-exempt income, does not apply when calculating the attributable income of transferor trusts 

under Division 6AAA .  

In turn a capital gain brought in under Division 6AAA cannot take advantage of the discount capital 

gain under Division 115. 

Such income is thereafter taxed under the ordinary (non- accruals) regime. However, where a non-

resident trust becomes a resident trust, s 855-50 of ITAA 1997 in relation to the "step-up" of the cost 

base of relevant assets to market value does not apply where the trust is a controlled foreign trust and 

there is an eligible transferor in respect of the trust within the meaning of s 342 . The result is that 

capital gains and losses are calculated from the time when the asset was originally acquired. 

                                                      

13 Listed countries are U.S., UK, NZ, Canada, Germany, France and Japan. See Schedule 10 of the Income Tax Regulations 

1936 
14 I have chosen to ignore transfers before the IP time of 12th April 1989 

https://www.checkpointau.com.au/maf/app/legislation?docguid=I0378b9e39fe711e0a942f53c5c101aad&&src=doc&hitguid=I5a3cc158cab411e08eefa443f89988a0&snippets=true&isTocNav=true&tocDs=AUNZ_AU_LEGCOMM_TOC&pcs=AUNZ_CA_ITAA1936CM#anchor_I5a3cc158cab411e08eefa443f89988a0
https://www.checkpointau.com.au/maf/app/legislation?docguid=I0378b9e39fe711e0a942f53c5c101aad&&src=doc&hitguid=I5a3cc158cab411e08eefa443f89988a0&snippets=true&isTocNav=true&tocDs=AUNZ_AU_LEGCOMM_TOC&pcs=AUNZ_CA_ITAA1936CM#anchor_I5a3cc158cab411e08eefa443f89988a0
https://www.checkpointau.com.au/maf/app/legislation?docguid=I50c1e877a35c11e2aec1a207d3d01729&&src=doc&hitguid=I886812b7cab811e0a19d8821924fc04c&snippets=true&isTocNav=true&tocDs=AUNZ_AU_LEGCOMM_TOC&pcs=AUNZ_CA_ITAA1936CM#anchor_I886812b7cab811e0a19d8821924fc04c
https://www.checkpointau.com.au/maf/app/legislation?docguid=I037930679fe711e0a942f53c5c101aad&&src=doc&hitguid=I59f705cdcab411e08eefa443f89988a0&snippets=true&isTocNav=true&tocDs=AUNZ_AU_LEGCOMM_TOC&pcs=AUNZ_CA_ITAA1936CM#anchor_I59f705cdcab411e08eefa443f89988a0
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5 Transfer of Offshore Superannuation/Pension 

Balances. 

In this section of the paper I will deal with a couple of alternative scenarios: 

1. A returning Australian expat with an entitlement from a foreign superannuation fund bringing those 

funds into the Australian superannuation environment. 

2. A returning Australian expat contributing assets to a foreign superannuation fund before re-

establishing Australian residence. 

As a threshold issue the definition of a “superannuation fund” under section 6 of the 1936 Act it 

means (a) “a scheme for the payment of superannuation benefits upon death or retirement “or (b) a 

superannuation fund within the definition of “superannuation fund” in the Superannuation Industry 

(Supervision )Act 1993 (SISA). 

Under SISA it means a fund that is indefinitely continuing and is a provident, benefit, superannuation 

or retirement fund OR a public sector superannuation scheme15. 

A “superannuation fund “can at a time or for an income year be an “Australian superannuation fund 

“or a “foreign superannuation fund”. 

“Australian superannuation funds “are either ‘Complying superannuation funds” or non –complying 

superannuation funds’. Foreign superannuation funds” would non-complying superannuation funds” 

The term contribution is not defined in the 1936 or 1997 Act nor the SISA> accordingly it would take 

on its ordinary meaning being anything of value which increases the value of the fund and which is 

provided by any person for the purpose of benefiting one or more members of the fund or all 

members of the fund. 

5.1 A returning Australian expat with a balance in a foreign 

superannuation fund transferring the balance to a complying 

Australian Superannuation Fund 

The following example is taken from practice and has some unusual aspects but is useful in 

demonstrating the issues. 

Background 

▪ John has an entitlement in a German pension fund that arose as a result of his employment 

with German company overseas whilst he was a non-resident of Australia for taxation 

purposes. 

                                                      

15 Section 10 of the SISA 
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▪ That entitlement is vested in interest but not in possession as John is only entitled to receive 

his accrued benefit in the form of a pension or lump sum when he turned 60 on 17th July 

2018. That is he had no entitlement to receive a lump sum on retirement albeit that his right to 

a pension was deferred until he turned 60.Nothing turns on this as the fund would still qualify 

as a Foreign Superannuation Fund being an indefinitely continuing fund and a provident, 

benefit, superannuation or retirement fund as defined in Division 995 of the Income Tax 

Assessment Act1997 (the 1997 Act) 

▪ John became a resident of Australia on 2 July 2015 for Australian income tax purposes (per 

his 2016 tax return) and has continued to be a resident to the current time. John was a 

resident of Australia some time before which will have an effect on the calculation of 

applicable fund earnings in subsection 305-75(3) of the 1997 Act .Again nothing significant 

may turn on this  

▪ John nor his prior employer have made any contributions to the German pension fund nor 

have any amounts been transferred into the German pension fund since 2nd July 2015. 

▪ John has never received any lump sum or pension payments from the German pension fund. 

▪ The balance in the German pension fund at 2nd July 2015 was $A 17mill and the balance on 

withdrawal /roll-over from the German pension fund will be $A 20 mill. i.e. the fund has earnt 

$A 3mill since he regained his residency 

▪ John has an Australian complying superannuation fund ,the John Pension Fund (JPF) 

 

5.1.1 Technical Analysis 

(a) Section 305-80 of the 1997 Act deals with lump sums paid into complying superannuation funds 

from foreign superannuation funds .It provides a choice that an amount be included in the 

assessable income of the complying superannuation fund rather than in John’s assessable 

income 

(b) In particular, section 305-80 could apply in this case ,if  the relevant conditions in sub-section 

305-80(1) are met, being : 

▪ Section 305-70 applies to a superannuation lump sum paid from a foreign superannuation 

fund, (the German Pension Fund) 

▪ The JPF is taken to receive the lump sum under section 307-15. This condition would be 

satisfied as it provides for payments to be transferred from one superannuation fund to 

another. 

▪ All (see later) of the lump sum is paid into a complying superannuation fund. This condition is 

satisfied, as JPF is a complying superannuation fund. 

▪ Immediately after the lump sum is paid into the complying superannuation fund, John no 

longer has any interest in the foreign superannuation fund. This condition would be satisfied.  



Gil Levy, CTA-Life A Taxing Journey Home 

© Author’s name 2017 17 

(c) As the conditions of sub-section 305-80(1) are satisfied, a choice is available under s305-80(2), 

to be made in writing, pursuant to subsection 305-80(3), to include all or part of the “applicable 

fund earnings” in the assessable income of the JPF pursuant to section 305-75(3) 

The starting point here is section 305-75(1) -This section applies if you need to work out an 

amount (your applicable fund earnings) in relation to a * superannuation lump sum to which 

section 305-70 applies that you receive from a *foreign superannuation fund. 

If you were not an Australian resident at all times (as is the case here) 

305-75(3) If you become an Australian resident after the start of the period to which the 

lump sum relates (i.e. the period of overseas employment) (but before you received it) the 

amount of your applicable fund earnings is the amount (not less than zero) worked out as 

follows:  

(a) work out the total of the following amounts:  

(i) the amount in the fund that was vested in you just before the day (the start day) you first 

became an Australian resident during the period; (assume $17mill on 2nd July 2015) 

(ii) the part of the payment that is attributable to contributions to the fund made by or in 

respect of you during the remainder of the period ;( assumed no contributions since 2nd July 

2015 to 17th July 2018) 

(iii) the part of the payment (if any) that is attributable to amounts transferred into the fund 

from any other *foreign superannuation fund during the remainder of the period; (again 

assumed nil from 2nd July 2015 to 17th July 2018) 

(b) subtract that total amount from the amount in the fund that was vested in you when the 

lump sum was paid (before any deduction for * foreign tax) ;( $20 mill-$17mill=$3mill) 

(c) multiply the resulting amount by the proportion of the total days during the period when 

you were an Australian resident;(the period is from the start day of 2nd July 2015 to 17th July 

2018 ,therefore there is no apportionment as John was a resident for the whole of the period 

) 

(d) add the total of all previously exempt fund earnings (if any) covered by subsections (5) 

and (6). 

Previous lump sums from the fund 

305-75(4) If the lump sum is not the first lump sum from the fund you have received to 

which this section applies, for subsections (2) and (3) the start day is the day after you 

received the most recent such lump sum.  

Previously exempt fund earnings 

http://library2.cch.com.au/dynaweb/aft/atl/@ebt-link;pf=;cs=default;ts=default;pt=395093;uf=0?root=IDMATCH(id,%27io699084.sl24404778%23io699084.sl151264404%27);window=new;title=Definition;book=atl
http://library2.cch.com.au/dynaweb/aft/atl/@ebt-link;pf=;cs=default;ts=default;pt=395093?target=%25N%16_394950_START_RESTART_N%25
http://library2.cch.com.au/dynaweb/aft/atl/@ebt-link;pf=;cs=default;ts=default;pt=395093;uf=0?root=IDMATCH(id,%27io699084.sl24404778%23io699084.sl24406239%27);window=new;title=Definition;book=atl
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305-75(5) You have an amount of previously exempt fund earnings in respect of the lump 

sum if:  

(a) part or all of the amount in the fund that was vested in you when the lump sum was paid 

(before any deduction for * foreign tax) is attributable to the amount; and 

(b) the amount is attributable to a payment received from a *foreign superannuation fund; and 

(c) the amount would have been included in your assessable income under subsection 305-

70(2) by the application of this section, but for the payment having been received by another 

foreign superannuation fund. ( there is no amount to be included here with respect to John as 

the amount or amounts transferred in from other foreign funds contributing to the amount that 

accrued the German pension fund would not have been included in John’s assessable 

income under subsection 305-70(2) because he was a non- resident at the time ) 

305-75(6) the amount of your previously exempt fund earnings is the amount mentioned in 

paragraph (5) (c) (disregarding the addition of previously exempt fund earnings under 

subsection (2) or (3) of this section).  

Accordingly the applicable fund earnings in this example are $3mill 

(d) In this case, the JPF is an Australian resident, and sub-sections 305-75(3) and (6) are relevant 

to determine the amount that is assessable to the JPF. Sub-section 305-75(6) in turn refers to 

paragraph 305-75(5) (c) which in turn refers to section 305-70(2).The note to that sub-section 

refers to section 295-200. The effect of sub-section 295-200(2) is that the assessable income 

of the complying superannuation plan, (the JPF)is so much of the amount transferred from the 

foreign superannuation fund (German Fund), as is specified in a choice made under section 

305-80 e.g. the said $3mill or part thereof. 

There are two issues that arise from the above analysis:- 

1. Would the non –concessional superannuation contribution cap apply to the $3mill,and 

2. More importantly would the non-concessional contributions cap apply to the balance of $17 mill 

 The non- concessional contribution cap would not apply to the $3mill for the following reasons:- 

• Section 307-15 would apply resulting in the transfer amount being treated as a 
payment to John and section 305-70 would be the relevant provision in Subdivision 
305-B, which would apply in the circumstances; 
 
• Section 305-80 as stated above would be available to John permitting an 
election to include the transfer amount in the assessable income of the receiving 
Australian resident superannuation fund; 
 
• As a result of the election being made, section 295-200 would include the 
Transfer amount in the receiving fund's assessable income; 
 
• No amount of the transfer could qualify for exemption from tax under section 
295-385 or section 295-390 as the transfer amount would be an amount included 
in the receiving fund's assessable income under Sub-Division 295-C; 
 
• No amount of the transfer would be treated as a concessional contribution, as 
the exclusion at paragraph 291-25{2) {c) would apply; 
 
• No amount of the transfer would be treated as a non-concessional contribution, 
as no amount of the transfer would be a contribution covered under subsection 

http://library2.cch.com.au/dynaweb/aft/atl/@ebt-link;pf=;cs=default;ts=default;pt=395093;uf=0?root=IDMATCH(id,%27io699084.sl24404778%23io699084.sl24406239%27);window=new;title=Definition;book=atl
http://library2.cch.com.au/dynaweb/aft/atl/@ebt-link;pf=;cs=default;ts=default;pt=395093?target=%25N%16_394989_START_RESTART_N%25
http://library2.cch.com.au/dynaweb/aft/atl/@ebt-link;pf=;cs=default;ts=default;pt=395093?target=%25N%16_394989_START_RESTART_N%25


Gil Levy, CTA-Life A Taxing Journey Home 

© Author’s name 2017 19 

292-90{2), or an amount covered under subsection 292-90{4); 
 
• No amount of the transfer would be treated as a fund-capped contribution as 
defined in regulation 7.04{7) of the Superannuation Industry {Supervision) 
Regulations 1994, as the transfer amount arises entirely from employer 
contributions and earnings; and 
 
• In summary, the funds of $3 million could all be received and 
would be taxed in the Australian complying superannuation fund at a rate of  
15%. 
 
In turn John could take advantage of the non-concessional contributions cap of $300,000 and receive 
an Excess Non -Concessional Contributions Determination allowing an election to release the excess 
amount of $16.7mill and 85% of any associated earnings to avoid Non- Concessional Contributions 
Tax at 47%. 
 
Once in the fund the $1.6 mill cap on amounts in tax free pension account will need to be addressed. 
 
Tax in the transferring country may be an issue, for example the wrier understands that the U.K. will 
seek to impose their own tax (how is not within the writers knowledge) if the transferred amounts are 
released during the first 10 years 
 

5.2 A returning Australian Expat transferring assets to a foreign 

superannuation fund prior to re-establishing Australian residence. 

 
The primary motivation behind this strategy is to take advantage of the concessional tax treatment 

offered to superannuation or pension funds as defined in our laws in some offshore jurisdictions, 

notwithstanding that concessions in those jurisdictions may also apply generally to trusts that don’t 

meet our definitions of a superannuation or pension fund. 

In turn income accumulated in such funds is not assessed on an accruals basis to members but 

assessed on a remittance basis under formulas set out in Division 305 of the 1997 Act.  

Division 305 arrived in the 1997 Act as part of the re-write section 27CAA of the 1936 Act. And 

purportedly have the same effect as the prior section 27CAA. 

However there are some difficulties in the application of Division 305 to arrive at the same result as 

would have been the case under section 27CAA. 

 

Before undertaking a detailed analysis of the provisions it is instructive to summarise the objectives 

of the provisions. There are numerous pr ivate  binding rulings dealing with the application of both 

section 27CAA and Division 305 and they consistently describe their purpose in the following 

terms: 
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"The result of this calculation is that a person will be assessed only on the income earned in the 

fund whilst that person is a resident of Australia. That is, they will only be assessed on the 

accretion to the fund since they became a resident of Australia” 

  

The Formula in s27CAA was thus; 

Payment day entitlement - (accumulated entitlements +additional contributions) +previously exempt 

amount. 

 

Assume the following facts; 

▪ John contributed $3,797,594 to the foreign fund prior to re –establishing Australian residence. 

▪ Since then the fund has earned $641,221 

▪ John draws down $800,000. 

▪ At a later date he draws down the balance of the fund $3,638,815 

 

Applying the two formulas the result under Division 305B is to assess prior contributions as earnings.  

 
27CAA 305-B 

Tax application to first payment ($800,000): 

$ Payment 

 800,000 

 
 
Payment day entitlement  4,438,815 

Accumulated entitlement                                                3, 797, 594 

Additional contributions   

Resident days / total days  100% 

Previously exempt amounts     - 

 
Assessable amount  641,221 

$ 

Payment  800,000 

Part of lump sum that is attributable to contributions made by or 

in respect of you on or after the day when you became a 

member of the fund (the start day)  3,797,594 

Total amount in the fund that was vested in you when the lump 

sum was paid  4,438,815 

Subtract amount attributable to contributions from vested 

amount  641,221 

 
 
 
Applicable fund earnings  641,221 

Tax application to subsequent payment ($3,638,815): 

$ Payment 

 3,638,815 

 
 
Payment day entitlement  3,638,815 

Accumulated entitlement   - Additional 

contributions  3,638,815 

Resident days / total days  100% 

Previously exempt amounts     - 

 
Assessable amount  - 

$ 

Payment  3,638,815 

Part of lump sum that is attributable to contributions made by or 

in respect of you on or after the day when you became a 

member of the fund (the start day)  - 

Total amount in the fund that was vested in you when the lump 

sum was paid  3,638,815 

Subtract amount attributable to contributions from vested 

amount  3,638,815 

 
 
 
Applicable fund earnings  3,638,815 

Net result 
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$ 

Total payments  4,438,815 

Consists of earnings of:  641,221 

Total assessed  641,221 

$ 

Total payments  4,438,815 

Consists of earnings of:  641,221 

Total assessed  4,280,036 

 

Clearly this result is not consistent with the intent of the legislation which must be to tax only the fund 

earnings. 

As far back as 31 March 2008 the matter was raised by the Superannuation Liaison group asking 

whether the change in the method of calculating the taxable income of foreign transfers intended. 

The ATO accepted that a different result in the amount of assessable earnings noting that section 

305-75-3 was intended to calculate the same amount as section 27CAA. 

Reference was made to the Explanatory Memorandum stating that the treatment of benefits was to be 

maintained between the old and new laws. Notwithstanding no recommendation to amend the law 

has been made to date. 
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6 Leaving the benefits of a Foreign 

Superannuation Fund to Dependants 

A starting point is the terms of the trust deed governing the foreign superannuation fund as it relates 

to Death Benefits. 

I have set out below an example of a typical clause and a clause relating to members wishes. The 

question of binding death benefit nomination will depend on the law of the jurisdiction of the foreign 

superannuation fund. 

6.1 Death Benefits 

(a)  The Trustee must pay a Member's Death Benefit to one or more of the Member's: 

(i)  Dependants; and 

(ii)  legal personal representative, 

in proportions which the Trustee must decide. 

 

(b)  The Trustee may determine that a Death Benefit be paid as a lump sum, pension or 

annuity, or in any other form, and in such proportions as it considers appropriate. 

 

(c)  If, after making reasonable enquiry, the Trustee has not found any person to whom a 

Death Benefit may be paid under clause 6.3(a), the Trustee must pay the Death 

Benefit to any relative of the Member or other deserving person as it considers 

appropriate. 

 

6.2 Member's wishes 

A Member may give to the Trustee a notice indicating how the Member would prefer the Member's 

Death Benefit to be distributed among the Member's Dependants and legal personal representative. 

The Member may give a new notice at any time. A notice given under this clause is given for 

information only and does not limit the Trustee's discretion on the distribution of the Death Benefit. 

In turn it is assumed that   the taxpayer in the previous examples, John, had established an estate in 

the foreign jurisdiction (the taking up of a term deposit with a bank would suffice) and had executed a 

will dealing exclusively with his foreign estate and any death benefits.  
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John has executed a will dealing exclusively with his foreign estate providing that the residue of his 

foreign estate after paying debts and testamentary expenses be held on trust by his executors to be 

dealt with at their direction for the benefit of John’s wife and children. 

John has also given a letter of wishes to the superannuation fund trustee suggesting that in the event 

of his death all benefits be paid to the executors appointed under his foreign will. 

John has also given a letter of wishes to the executors suggesting that the assets of the testamentary 

trust be applied for the benefit of his wife and children (or remoter issue, in the event of their death) in 

equal shares. 

The question is whether a payment originating in the foreign fund to persons other than John would 

form part of their assessable income. 

The starting point is Division 302 of the 1997 Act which treats amounts paid to trustees of deceased 

estates from complying superannuation funds for the benefit of a spouse or children under 18 as non-

assessable or non-exempt income and befits for other family members as a benefit to which no 

beneficiary is presently entitled and subject to tax under section 99 or 99A of the 1936 Act. 

On the words the Division is limited to payments from complying funds and does not apply to a 

payment from a non-complying foreign fund. 

 

For similar reasons Division 305  has no application in relation to any Australian residents who directly 

receive death benefits from a foreign superannuation fund.  The amount brought to tax is the amount 

of “applicable fund earnings”16, a term defined by section 305-75 and which cannot be sensibly 

applied to a person other than the superannuation fund member – no contributions were made by, or 

in respect of, any of the likely beneficiaries of John’s will. 

 

Section 99B of the 1936 Act 

Section 99B is not one of the easiest provision of the 1936 Act to apply.  It starts with a general 

inclusion of all amounts received by resident beneficiaries by way of trust distributions, to which a 

series of exclusions are provided.  So the question becomes whether or not one or more of the 

exclusionary provisions can be relied upon.  

 

The question which arises is whether the character of a distribution received by a resident beneficiary 

is affected by the fact that its ultimate source is a foreign superannuation fund.  

 

Subsection 99B (1) includes any amounts paid to or applied for the benefit of a beneficiary of a trust 

estate in the assessable income of the beneficiary of the relevant year of income. 

                                                      

16  subsection 305-70(2) 
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Paragraph 99B (2) (a) reduces the above amount by so much of the amount as represents “corpus of 

the trust estate (except to the extent to which it is attributable to amounts derived by the trust estate 

that, if they had been derived by a taxpayer being a resident, would have been included in the 

assessable income of that taxpayer of a year of income)”. The italicized words represent “excluded 

corpus”. 

 

Accordingly, is any amount distributed to an Australian resident beneficiary untaxed income under 

paragraph 99B (2) (c) which would bring it squarely within the provision unless it can form part of 

excluded corpus under paragraph 99B (2) (a). 

 

There has for some time been an issue as to the scope of section 99B where one trust is vested in 

favour of another which in turn makes a distribution to a resident taxpayer. In the hands of the second 

trust the amount is corpus. 

The question the is whether section 99B extends to the vested trust if it had been a resident of 

Australia would the parenthetical exclusion apply on the basis that amounts would have been 

included under Division 305B? 

The question of the operation of the parenthetical (in bold above) excision to that subsection was 

looked at by the Full Court of the Federal Court in Howard v FC of T (2012) FCAFC 149; 2012 ATC  

20-355at 37:- 

“.....The excision requires the positing of a hypothesis and the posing of a question 

premised on that hypothesis. The hypothesis posited is that the amount received by 

the Esparto Trust estate (the testamentary trust17) was derived by a resident 

taxpayer; the question posed on its assumption is whether that resident taxpayer 

would have been required to include the amounts it received as assessable income. 

This former is a fiction, in this case, because the amounts derived by the trustee of 

the Esparto Trust (the trustee of the testamentary trust) were not derived by a 

resident (the trustee being resident in the Isle of Jersey) (NZ) and because, being a 

trustee, the amounts were not derived by a taxpayer (cf. s 99). 

38. The answer to the latter is that if the Esparto Trust estate had been a resident 

taxpayer the amount received by it would have been included in its assessable 

income. This is because those amounts were received by it as the beneficiary of yet 

another trust called the Juris Trust. (the foreign superannuation fund) That trust was 

also resident in the Isle of Jersey (foreign jurisdiction). Maintaining in one’s mind (as 

best one can) that one is to treat the Esparto Trust estate as a resident taxpayer this 

second layer trust requires one, once more, to apply the provisions of s 99B(2)(a). 

This time Mr Howard’s (genuine) role as a resident taxpayer is subsumed by the 

hypothesis that the Esparto Trust estate is a resident taxpayer. Correspondingly, the 

                                                      

17 Italics added as it applies in our example 
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Esparto Trust estate’s (original) role as a hypothetical resident taxpayer is now 

supplanted by the Juris Trust estate’s role as a hypothetical resident taxpayer. 

39. A similar process of reasoning then ensues. It was not in dispute that the 

distribution by the trustee of the Juris Trust to the resident taxpayer, whom the 

Esparto Trust estate was hypothesised to be, was a distribution of corpus. 

Consequently, perhaps with some sense of déjà vu, one finds oneself back in the 

parenthetical excision to s 99B (2) (a). 

40. There, having grasped the initial hypothetical transformation of the Esparto Trust 

estate into a resident taxpayer, one is now required (as part of that hypothesis’s 

inevitable working through) hypothetically to treat the Juris Trust estate as a resident 

taxpayer and to ask whether the amounts received by it would have been included in 

such a resident taxpayer’s assessable income. 

41. In this case, having penetrated two layers of trusts – first the Esparto Trust; then 

the Juris Trust – one encounters for the first time a non-trust relationship. The trustee 

of the Juris Trust received non-trust distributions from another Jersey company called 

Esparto Ltd. Although the process of conjoining Mr Howard to the amounts paid by 

Esparto Ltd seems complicated, in reality it is not. Section 99B (2) (a) will simply 

apply as many times as there are interposed layers of trusts. Each application of s 

99B (2) (a) leads to a hypothetical question about whether the amounts received by 

the trust estate would have been assessable income if they had been earned by a 

resident taxpayer. Once an answer to that question is known at the level of the 

deepest trust the answer cascades back up to the original (genuine) resident 

taxpayer. To unpick that slightly: if the Juris Trust estate had been a resident taxpayer 

and the amounts received by it had been assessable income, then the amounts 

received by the Esparto Trust, although corpus, would have fallen within the 

parenthetic excision in s 99B(2)(a) and would have been assessable income in its 

hands. This, in turn, provides the affirmative answer to the question posed by s 99B 

(2) (a) as to whether the amounts received by the Esparto Trust estate would have 

been assessable income on the hypothesis that the Esparto Trust estate was a 

resident taxpayer. But it is that answer on that hypothesis which applies to Mr Howard 

himself. What is revealed therefore is not complexity but repetition. 

42. Once that is understood the question simply becomes whether the amounts 

received by the Juris Trust estate from Esparto Ltd would have been assessable 

income had it been (as it certainly was not) a resident taxpayer.” 

Applying the above analysis to the present facts one is required to examine if the amounts received 

by foreign superannuation fund would have been included in its assessable income had it been a 

resident taxpayer. 

Arguably the funds assessable income would be calculated under section 295-10 of the 1997 Act and 

assessed to tax as a non-complying superannuation which would by definition include a foreign 

superannuation fund. 
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If the distribution of corpus from the foreign superannuation fund (the Fund) was cash and the Fund 

were simply to be regarded as another trust, one would need to look at the source of that cash in the 

Fund’s hands and test the liability to tax in the hands of a hypothetical Australian resident beneficiary. 

 

On this view, one would apply the normal rules as to the taxation of untaxed ordinary income as they 

would apply to an Australian taxpayer in determining the character of the Fund distribution to the 

testamentary trust for the purposes of applying section 99B in relation to the beneficiaries because 

trusts are generally fiscally transparent.    

Clearly it would be important the Fund is a superannuation fund for the purposes of the 1997 Act as 

was held by Hill J in Walstern  v Commissioner of Taxation18.  

 

Accordingly the Fund’s assessable income would be calculated under section 295-10 of the 1997 Act 

and assessed to tax as a non-complying superannuation fund which by definition includes any 

superannuation fund that is not a complying superannuation fund.  However it is not an Australian 

Superannuation Fund19 with the result that it is a foreign superannuation fund20 and its taxable income 

must be worked out as if its trustee is not an Australian resident21.  

The assumption required by section 99B is precisely the opposite, namely that the Fund is a resident. 

 

However it is at this point that the analogy with Howard v Federal Commissioner of Taxation breaks 

down.  That case was concerned with the successive operation of Division 6 of the 1936 Act to a 

chain of trusts: in the words of the reasons for judgment22,  

Section 99B (2) (a) will simply apply as many times as there are interposed layers of trusts 

 

The process envisaged by the Court stopped as soon as the income in question was not a trust 

distribution – in that case, a company distribution which, had it been received by a resident 

shareholder, would have been assessable.  The question became what character that amount would 

have had in the hands of the trustee of the first trust in the chain of trusts on the assumption, contrary 

to the facts, that it was a resident trust.  But Division 6 does not apply to superannuation funds, either 

complying or non-complying. Their incomes, and distributions, are taxed under the superannuation 

provisions of the 1997 Act. So the section 99B question becomes whether the corpus of the 

testamentary trust is caught by the exclusionary words in paragraph99B(2)(a) when its source is 

                                                      

18  (2003) FCA 1428 at [55] 
19  a term defined  subsection 295-95(3) and, by reason of paragraph (b) of that definition, requiring the central 

management and control of the fund to be in Australia. 
20  See the definition of that term in section 995-1 
21  subsection 295-10(1) Method Statement Step 3 para.(b) 
22  at paragraph [41] 
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traced back to the Fund or, in the alternative would normally be excluded from assessable income 

under paragraph 99B(2)(b). 

Under the superannuation provisions distributions from complying superannuation funds are exempt if 

made to a death benefits dependent, as noted above.  Distributions from non-complying funds (other 

than foreign funds) are wholly exempt23.  So the general position in relation to superannuation 

distributions is that they are not taxable – the provisions in Subdivision 305B are an exception to the 

general rule and are simply not applicable for the reasons given above. 

 

Section 101A 

The section includes in the assessable income of the trustee of a deceased estate any amount 

received which would have been assessable income in the hands of the deceased person if it had 

been received by him or her during his or her lifetime. Such income is deemed to be income to which 

no beneficiary is presently entitled. 

 

As a consequence either section 99 or section 99A of the 1936 Act is potentially applicable with 

respect to Australian sourced income as each may apply to the trustee of a non –resident trust estate.  

Given the likely amounts involved, it matters little which applies although the usual practice of the 

Commissioner would be to apply the former.  

 

Relevantly subsections 99(4) and 99A(4B) negatively exclude from their respective provisions income 

of a non-resident trust estate to which no beneficiary is presently entitled which has a source outside 

Australia. In any event section 101A is concerned with funds which would have been those of the 

deceased had he not died.  It does not seem to me it is apt to apply to amounts which, because of the 

death, are amounts to which the trustee is entitled in its own right by reason of the exercise of a 

discretion on the part of the Fund trustee, rather than as personal representative, as occurs here 

under the terms of the Trust Deed.  Arguably a different result might arise if the named beneficiary 

was the personal representative in that capacity and the entitlement arose.  But in any event the 

section could only apply to assessable income, and the foregoing conclusions that the amounts would 

not be assessable even if the amount were directly received will be equally applicable here.  

 

So even a deemed application of section 101A on the basis that the NZ Testamentary Trust is a 

resident will not make any amount assessable income for the purposes of the exclusionary provisions 

in relation to corpus of paragraph 99B(2)(a). 

 

                                                      

23  1997 Act, section 305-5 
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Accordingly section 101A has no application for the purposes of the possible subsequent application 

of section 99B.  It of course has no direct application to the NZ Testamentary Trust since that trust is 

not a resident and the amount in question does not have an Australian source. 

 

Division 6AAA Subdivision D of the 1936 Act  

 

This division seeks to attribute the income of a non-resident trust estate to a resident transferor of 

property or services to the said non-resident trust estate.  A transfer by a trustee may qualify in this 

regard, although section 102AAL excludes transfers by the trustee of a deceased estate under a 

deceased person’s will or codicil. 

 

If the trustee of the Fund is regarded as a transferor for the purposes of Subdivision D of Division 

6AAA of the 1936 Act, it is of little moment because on no view is the Fund Trustee a resident of 

Australia. 

 

Double Tax Treaties. 

It is beyond the scope of this paper to examine the affect various treaties may have on the above 

analysis where the jurisdiction of the Fund is located. 

I am aware that favourable tax treatment of superannuation and pension funds is afforded in Gurnsey, 

Isle of Man, Singapore and New Zealand (under their Offshore Trust legislation).There may be more. 

Where a treaty is relevant it will be important to look at the allocation of taxing rights particularly with 

respect to pension funds and the treatment of lump sums arising in the foreign jurisdiction. 

To the extent of any inconsistency, Article 18(2) overrides Division 305-B by reason of subsection 4(2) 

of the International Tax Agreements Act 1953. 

It follows that no part of any benefit paid to John during his lifetime would be assessable income in his 

hands.   
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7 Australia’s General Anti Avoidance Rules 

(GAAR) 

Clearly the enlivenment of those provisions will depend entirely on the facts of each case. As a 

starting point however is the promotion of the dominant purpose test to primacy in section 177D of the 

1936 Act. 

If, as a matter of fact, the dominant purpose of a set of arrangements similar to those in the John’s 

putative case is for the provision of benefits on death or retirement the GAAR should not be 

enlivened. 


