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1 Overview 

Settling on an appropriate structure for a professional practice requires considerable care to ensure 

the practices commercial and practical requirements are met and that the legal and tax implications 

are understood.  

As we await further guidance from the Australian Taxation Office (ATO) on the tax implications, there 

remain areas of uncertainty and high tax complexity that must be considered. 

This paper explores drivers for professional practice structuring and restructuring, some of the 

overarching tax considerations associated with the same, and the associated opportunities, tricks and 

traps to be aware of when advising clients. In the absence of updated ATO guidance being released 

at the time of writing, this paper includes a section exploring tricks and traps in the context of the 

reasons for the withdrawal of the publication, ‘Assessing the risk: allocation of profits within 

professional practices’ (Guidelines) as the best indicator of the current areas of ATO focus.  

Hopefully when released the updated ATO guidance will provide much greater clarity on the tax 

issues that remain uncertain.  
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2 Context 

Historically, many professional bodies restricted professionals to providing their services either 

personally or through a partnership where each professional shared joint and several liability. With 

those limitations, the use of Everett assignments and service entities to provide staff, equipment or 

other services for a fee were the most commonly seen structuring arrangements adopted. Such 

arrangements remain popular.  

However, with many professional bodies having now relaxed the restrictions previously imposed there 

are many more structuring options available, including: the use of trusts, incorporated entities and 

alternative partnership structures. With those changes come options to restructure existing 

arrangements.  

Any discussion around professional practice restructuring would be incomplete without regard to the 

broader commercial and practical implications of the structure adopted and how those features fit in 

with the relevant tax rules and the professionals’ objectives, including the professionals: profit sharing 

objectives, entry/exit and succession requirements, funding needs and asset protection motives. 

2.1 Profit sharing objectives 

Professional practices vary widely in relation to how profits are shared. Some practices have fixed 

profit sharing based only on equity interests held, some vary profit share based on performance 

related or other criteria and some have combinations of fixed and variable profit sharing. 

These objectives can also change as the practice grows. The best practice structures are those which 

provide for flexibility as the practice expands.  

Whereas partnerships and company structures most readily provide for fixed profit sharing, 

discretionary trusts are the structuring option that most readily allow for variable profit sharing.  

Variable profit sharing is also possible within a company by allowing for there to be different classes of 

shares and in partnerships where the partnership deed permits it. However, caution is required 

around when and how such features should be utilised. If there is no commercial rationale for the 

inclusion, or if the commercial rationale cannot be adequately evidenced by contemporaneous 

records, there is a very high risk of the ATO applying Part IVA to the arrangement to treat as 

ineffective those features that allow variable profit distributions. That risk is heightened further if the 

classes of persons to whom those distributions are possible either directly or indirectly includes 

persons other than the professionals engaged in the practice. Indeed, the use of dividend access 

shares without meaningful commercial rationale to support their creation is one of the structuring 

scenarios cited by the ATO as a scenario of ‘concern’ seen during the review of the Guidelines and as 

a reason for the withdrawal of the Guidelines (for reasons which will be elaborated upon further 

below).1 Other tax issues that need to be considered where dividend access shares are being 

                                                      

1https://www.ato.gov.au/Business/Income-and-deductions-for-business/In-detail/Professional-firms/Everett-assignments/ 

accessed 6 March 2019.  

https://www.ato.gov.au/Business/Income-and-deductions-for-business/In-detail/Professional-firms/Everett-assignments/
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considered, although not the focus of this paper, are Division 7A,2 value shifting rules,3 debt equity 

rules4 and dividend stripping rules.5  

Discretionary trusts are limited when it comes to fixing interests as they inherently do not allow for 

equity or equity like interests. Hybrid trusts could allow for fixed interests.  

To the extent a restructure involves amending a discretionary trust to include fixed interest features 

close attention must be given to the scope of the amendment clause to determine whether it would 

trigger either CGT event E1 or E2 or a stamp duty liability arising from a declaration of trust 

(commonly referred to colloquially as a resettlement).  

In relation to what may trigger a resettlement, Clark6 affirmed, and the ATO has since accepted as a 

general proposition, that if “there is some continuity of property and membership of the trust, an 

amendment to the trust that is made in proper exercise of a power of amendment contained under the 

deed will not have the result of terminating the trust, irrespective of the extent of the amendments so 

made so long as the amendments are properly supported by the power.”7 However, there remain 

limitations as to how extensively a trust may be amended and scenarios that do attract ATO attention. 

Of most relevance to the scenario of altering a discretionary trust to include interests which are more 

fixed in nature is Example 4 of TD 2012/21, the effect of which is that the ATO considers that the use 

of a wide power to declare that particular assets of the trust are to be held exclusively for one or more 

of the trust objects to the exclusion of the other objects of the trust to declare that particular assets are 

to be held exclusively for one of the trusts beneficiaries (in other words, create a fixed interest for that 

beneficiary would trigger CGT event E1. Whilst the existing trust is not terminated the effect of the 

declaration is that the particular asset is no longer held on that trust, instead being held in a new trust: 

Generally, discretionary trusts are also unable to access prior year losses and franking credits from 

prior years unless a family trust election has been made. Making the family trust election itself limits 

the group that can have an interest in and receive distributions from the trust, with an additional family 

trust distribution tax being incurred where distributions are made outside of that group.8 Broadly, 

where a family trust election is made the group includes a specified test individual and those whom 

share a specified familial connection to that test individual and to companies, partnerships and trusts 

in which those members of the family group have an entitlement to all of the capital and income or 

which have made commensurate family trust elections or interposed entity elections.9  This limitation, 

combined with the inherent restrictions around fixing interests in discretionary trusts mean that they 

are rarely used as the primary vehicle through which a professional practice is conducted unless the 

practice is a sole-practitioner practice.  

An option commonly adopted to achieve both fixed and variable profit distributions is to combine 

discretionary trusts with either a company or a partnership structure.  

                                                      

2 Income Tax Assessment Act 1936 Division 7A. 
3 Income Tax Assessment Act 1997 Division 725. 
4 Income Tax Assessment Act 1997 Division 974. 
5 Income Tax Assessment Act 1936 s 177E. 
6 Commissioner of Taxation v David Clark; Commissioner of Taxation v Helen Clark [2011] FCAFC 5.  
7 TD 2012/12 at [17]. 
8 Income Tax Assessment Act 1936 (Cth) Sch 2F div 271.  
9 Income Tax Assessment Act 1936 (Cth) Sch 2F s 272-80, subdivision 272-D.  
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As with the sole entity structures, these structures also have their limitations and traps. Indeed in 

2013, the partnerships of discretionary trusts were the subject of a taxpayer alert. 10 The risk issues 

noted in that taxpayer alert were that the arrangements may not be effective in alienating the 

individual’s income, may have CGT consequences that are not correctly identified or may trigger Part 

IVA.11 Of course as we know, the structure, whilst decreasing in popularity since the release of that 

taxpayer alert, remains one that is used. That is because whilst the complexity of the structure can 

attract attention and needs to be able to be explained for commercial reasons, the risk is not inherent 

in the structure itself. Rather the risk is in the way in which it is utilised or put to effect and/or the 

extent to which that can be evidenced by contemporaneous documentation as being supported by 

commercial and practical considerations.  

Where a company is used as the primary vehicle through which a professional practice is conducted 

with the shares in the company being held by discretionary trusts associated with the professionals 

involved in carrying on the practice, an issue requiring close attention is in ensuring that the company 

passes the continuity of ownership test for the purpose of being able to carry forward and claim any 

losses incurred in a future year. That is because beneficiaries of discretionary trusts hold unspecified 

interests therefore limiting the ability to trace through the discretionary trust to determine the natural 

persons who indirectly hold the interest in the company (as is required by the continuity of ownership 

test). A trick to overcome this is for the discretionary trusts to make family trust elections to utilise the 

deeming rule that a trust that has made a family trust election is treated as an individual for the 

purposes of the continuity of ownership test.12 

A discretionary trust making a family trust election also enables the discretionary trust to satisfy the 

ultimate economic ownership test for the purpose of the small business restructure provisions.13 The 

object of the small business restructure provisions is to ‘facilitate flexibility for owners of small 

business entities to restructure their businesses, and the way their business assets are held, while 

disregarding tax gains and losses that would otherwise arise’.14 As there are no particular tricks or 

traps associated with how the provisions apply to professional practices the decision was made not to 

focus on them for this session.  That noted, the requirement about which most judgment is required to 

be exercised in determining whether the small business restructure provisions apply is whether the 

restructure is a ‘genuine restructure of an ongoing business’.15  On this aspect the ATO has published 

LCR 2016/3 which sets out the ATO view.  

2.2 Entry/exit conditions 

Entry and exit conditions are important structuring considerations, which must be appropriately 

adapted to the particular professional practice whilst also providing for flexibility for change. A family 

business, for example, would more frequently be structured as a no-goodwill practice than a 

partnership formed between individuals whose only relationship is through business. A family 

                                                      

10 TA 2013/3.  
11 TA 2013/3.  
12 Income Tax Assessment Act 1997 s 165-207 
13 Income Tax Assessment Act 1997 s 328-440.  
14 Income Tax Assessment Act 1997 s 328-425. 
15 Income Tax Assessment Act 1997 s 328-30(1)(a).  



Megan Bishop Restructuring Tricks and Traps 

© Megan Bishop 2019 7 

business will not however necessarily remain a family business forever. Therefore, the structure 

needs to have flexibility to allow future generations to exit if desired. Once set entry and exit 

conditions can be hard to change via way of restructure. For example, moving from a goodwill to a no-

goodwill practice structure is difficult to achieve where existing partners have paid for their partnership 

interests.  

These decisions can also have consequences for the tax implications of the arrangement, especially 

in relation to the CGT consequence of a partner leaving or joining the practice.  

The ATO publication ‘Administrative treatment: acquisitions and disposals of interests in ‘no goodwill’ 

professional partnerships, trusts and incorporated practices’16 is the most recent ATO guidance in 

relation to how CGT will be assessed on acquisitions and disposals of interests in ‘no-goodwill’ 

professional practices for amounts which may differ to the interest’s market value.  

The administrative treatment cannot be relied upon where there are Everett assignments (considered 

separately below) or commonly owned or controlled entities (for example, internal restructures) or 

where the acquirer of the interest and professional practitioners whom dispose of a practice interest to 

which the acquired interest relates (or is reasonably attributable to) must have an arm’s length 

relationship.  

Where the requirements set out in the publication are met, the administrative treatment is to treat the 

market value of the practice interest at the relevant time at nil (although technically the tax law may 

allow market value substitution to apply) in determining:  

▪ CGT cost base;17 

▪ CGT proceeds;18 

▪ The discount on the issue of shares in an incorporated practice under the ESS rules;19 and 

▪ The consideration in respect of an off-market share buy-back of shares in an incorporated 

practice.20 

2.3 Funding needs 

The timing of profit distributions and funding methods are impacted by the professional practice 

structure adopted. Company structures are the simplest, the company paying tax on its profits and 

then distributing dividends to shareholders as cash allows. In contrast, in partnerships and trusts the 

partners/beneficiaries pay tax on profit distributions and might also provide funding to the 

partnership/trust via loans or unpaid present entitlements.  

                                                      

16 https://www.ato.gov.au/business/income-and-deductions-for-business/in-detail/professional-firms/administrative-treatment--

acquisitions-and-disposals-of-interests-in--no-goodwill--professional-partnerships,-trusts-and-incorporated-practices/ accessed 

6 March 2019.  
17 Income Tax Assessment Act 1997 s 112-20.  
18 Income Tax Assessment Act 1997 s 116-30. 
19 Income Tax Assessment Act 1997 s 83A-20. 
20 Income Tax Assessment Act 1936 s 159GZZZQ. 

https://www.ato.gov.au/business/income-and-deductions-for-business/in-detail/professional-firms/administrative-treatment--acquisitions-and-disposals-of-interests-in--no-goodwill--professional-partnerships,-trusts-and-incorporated-practices/
https://www.ato.gov.au/business/income-and-deductions-for-business/in-detail/professional-firms/administrative-treatment--acquisitions-and-disposals-of-interests-in--no-goodwill--professional-partnerships,-trusts-and-incorporated-practices/
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2.4 Asset protection 

Many professionals face the risk of being sued in their personal capacity for errors made in the course 

of carrying on their profession. Asset protection is therefore a real risk which can influence 

professional practice structuring decisions.21  

The limited liability afforded in operating through a company, and in having a trust structure with 

corporate trustees appointed are measures commonly adopted to manage asset protection risk, as is 

the practice of professionals not holding assets in their own names. 

Having an asset protection motive for a structure adopted can be a defence to Part IVA applying in 

that it can, when supported by strong contemporaneous evidence and an overall structure the aspects 

of which can be explained by reference to that motive, demonstrate that tax was not a dominant 

purpose for the structuring decisions made.22 However, a mere assertion that there is an asset 

protection purpose without the contemporaneous documentation and with other features that cannot 

be explained by reference to that motive is likely to attract Part IVA.23 

                                                      

21 See eg. Mochkin v Commissioner of Taxation [2002] FCA 675. 
22 See eg. Mochkin v Commissioner of Taxation [2002] FCA 675. 
23 See eg. Track v Commissioner of Taxation [2015] AATA 45.  
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3 Alienation of income 

Structures that have the effect of moving profits away from the professionals involved in the business 

to other individuals or entities are frequently the focus of attention for both the Courts and the ATO.  

The overarching principle behind that attention is that income that is derived from one’s personal 

exertion cannot be alienated in the sense of being moved away from the professional whilst that 

which pertains to other aspects of the business (for example, the use of assets, sale of goods, 

granting or a right or because of a feature of the business structure) can be alienated.24 

In an income tax context, the provisions that need to be considered in determining whether income 

can be alienated or not are the personal services income (PSI) rules in Part 2-42 of the Income Tax 

Assessment Act 1997 (ITAA 1997) and the general anti-avoidance provisions in Part IVA of the 

Income Tax Assessment Act 1936 (ITAA 1936).  

3.1 PSI rules 

Where applicable the PSI rules operate to attribute PSI to the individual who performed the services 

for income tax purposes (regardless of any arrangements that may have been entered into to move 

those amounts away from the professional to another entity). 

For the PSI rules to apply the income of the practice must be PSI (as defined) and must not be earnt 

in the course of conducting a personal services business.  

The PSI rules define PSI as:25  

Your ordinary income or statutory income, or the ordinary income or statutory income of any 

other entity, is your personal services income if the income is mainly a reward for your personal 

efforts or skills (or would mainly be such a reward if it was your income). 

In administering the PSI rules, the ATO interprets the requirement that the income must be ‘mainly’ as 

a reward for personal efforts or skills as not being precluded by there being tools, trade, plant or 

equipment being required to be used in delivering the services and as requiring that more than half of 

the relevant amount is a reward for personal efforts or skills.26  

The determination of whether income is mainly a reward for personal efforts or skills or from other 

factors (for example, the sale or supply of goods, granting of a right, supply of assets or the 

generation of income by a business structure) is a judgment call, and is one in respect of which 

reasonable minds may differ as evidenced in the differing conclusions on this issue as between the 

Judges in the majority and those in the minority in Everett.27 Factors that can be taken into account in 

making the judgment call include: how the contract price is calculated, the market price for using any 

equipment, plant or tools in comparison to the market price of hiring relevant labour or skills, the 

                                                      

24 Peate v FCT (1962) 111 CLR 443, 446; FCT v Everett (1980) 143 CLR 440 (Barwick CJ, Stephen, Mason and Wilson JJ). 
25 Income Tax Assessment Act 1997 s 84-5(1). 
26 TR 2001/7 at [24]-[25]. 
27 FCT v Everett (1980) 143 CLR 440 (Barwick CJ, Stephen, Mason and Wilson JJ). 
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nature, size and significance of the plant and equipment and other assets used, the uniqueness, level 

of skill or degree of specialisation required, the existence of goodwill, the size of the business 

operation and the contribution of other workers to the income-earning activities.28 IT 2639 provides 

many practical examples of the ATO’s reasoning around how these factors may be applied to reach 

an overall conclusion.  

For many, income will not be PSI but rather income derived from the business structure.  

For those that have PSI income, the PSI rules will only apply if the PSI is from a business that is not a 

personal services business.29 ATO guidance as to what constitutes a personal services business is 

set out in TR 2001/8. Broadly, the tests that apply to determine whether there is a personal services 

business are:30  

▪ Whether the practice satisfies the results test, the results test broadly being whether 75% of 

an individuals income (applying specific rules) during an income year was income for 

producing a result where the individual is required to supply the plant and equipment or tools 

of trade needed to perform the work and the individual is or would be liable for the cost of 

rectifying any defects;31 

▪ Whether the practice gets 80% or more of the PSI from a source that satisfies the unrelated 

clients test, the unrelated clients test broadly requiring consideration of the clients the 

business attracts, how those clients are attracted and their relationship to the individual;32 

▪ Whether the practice gets 80% or more of the PSI from a source that satisfies the 

employment test, the employment test broadly requiring consideration of the extent to which 

the business engages the labour of other individuals or entities to provide services and their 

relationship to the individual;33 

▪ Whether the practice satisfies the business premises test, which requires consideration of the 

premises from which the services are performed.34 

Even if income is PSI, most professional practices that provide services to multiple clients will not be 

taxed under the PSI rules as they will be carrying on a personal services business under one of the 

above tests. 

3.2 Part IVA 

There are three critical elements that must be established in order for Part IVA to apply, being that: 

▪ a scheme has been entered into or carried out;  

                                                      

28 TR 2001/7, [31].  
29 Income Tax Assessment Act 1997 s 86-15(3). 
30 Income Tax Assessment Act 1997 s 87-15. 
31 Income Tax Assessment Act 1997 s 87-18.  
32 Income Tax Assessment Act 1997 s 87-20.  
33 Income Tax Assessment Act 1997 s 87-25.  
34 Income Tax Assessment Act 1997 s 87-30.  
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▪ the scheme enables a taxpayer (or multiple taxpayers) to obtain a tax benefit in connection 

with the scheme; and 

▪ having regard to eight listed factors, it would be concluded that a person who entered into or 

carried out the scheme, or any part of the scheme, did so for the dominant purpose of 

obtaining a ‘tax benefit’. 

However, ‘[t]he bare fact that a taxpayer pays less tax, if one form of transaction rather than another is 

made, does not demonstrate that Pt IVA applies.’35  

Many expressed surprised when the Commissioner issued the Guidelines expressing that Part IVA 

may apply to Everett assignments. This surprise was potentially because earlier ATO guidance had 

provided practitioners with some comfort that Part IVA would not be applied to such arrangements. 

Perhaps that comfort was however misplaced. As those with in-depth knowledge of the case law 

would know the publication of the Guidelines was not the first indication that anti-avoidance provisions 

may be applied to such arrangements. Indeed, as early as 1986 the ATO sought leave to add a 

ground that the former anti-avoidance provision, s 260, should be applied to an Everett type 

arrangement in the case of Galland.36 Leave was not granted in that matter and so the issue 

remained, and still remains, judicially unresolved.  

Where Part IVA is considered in relation to professional practices the scheme is usually characterised 

as the features of the structure that permit profit distributions away from the professionals involved in 

carrying on the business. The tax benefit is usually similarly characterised as the difference between 

the rate at which the income would have been taxed to the professional and the rate at which it is 

taxed to the other entity to whom it is actually distributed.   

The factors that must be considered in relation to purpose are: 

▪ The form and substance of the scheme.  

▪ The time at which the scheme was entered into and the length of the period during which the 

scheme was carried out. 

▪ The result that, but for Part IVA, would be achieved by this scheme;  

▪ Any change in the financial position of the taxpayer that has resulted, or will result, or may 

reasonably be expected to result, from the scheme;  

▪ Any change in the financial position of any person who has, or has had, any connection 

(whether of a business, family or other nature) with the relevant taxpayer, being a change that 

has resulted, will result, or may reasonably be expected to result, from the scheme;  

▪ Any other consequence for the relevant taxpayer, or for any person who has, or has had, any 

connection (whether of a business, family or other nature) with the relevant taxpayer, of the 

scheme having been entered into or carried out; and  

                                                      

35 Commissioner of Taxation v Hart (2004) 217 CLR 216, [53]. 

36 Federal Commissioner of Taxation v Galland [1986] HCA 83 
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▪ The nature of any connection (whether of a business, family or other nature) between the 

relevant taxpayer and any person who has, or has had, any connection (whether of a 

business, family or other nature) with the relevant taxpayer. 

Determining purpose is highly fact specific. As such, there is limited guidance that can be taken from 

previous case law. That noted, a comparison of the decisions in Mochkin37 (in which the taxpayer 

successfully defended an assertion that Part IVA applied) and Track38 (in which case the taxpayer 

was unsuccessful in defending an assertion that Part IVA applied) is informative in that the cases 

clearly demonstrate that :  

▪ Any feature of a professional practice structure that introduces complexity into the 

arrangement which is not explicable for commercial reasons creates Part IVA risk.; 

▪ Having contemporaneous documentation to support the rationale for adopting a structure is 

essential; and  

▪ Ensuring consistency in the way that the structure is implemented is critical.  

Ultimately, Part IVA risk cannot be eliminated but it can be managed. Key to that, consistent with the 

above principles, is advisors understanding their clients underlying factual circumstances, ensuring 

that the structure adopted is appropriate for those circumstances and that those who adopt it ‘live it’ 

and document events that occur as they happen accordingly.  

Further insights as where the Part IVA traps exist in a professional structuring context follows in the 

context of the Guidelines and the reasons for their withdrawal.   

                                                      

37 Mochkin v Commissioner of Taxation [2002] FCA 675. 
38 Track v Commissioner of Taxation [2015] AATA 45. 
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4 Guidelines 

In the Guidelines the Commissioner provided some general guidance around how the ATO would 

assess the risk of Part IVA applying to the allocation of profits from professional practices carried on 

as partnerships, trusts and companies where the income of the professional practice was not PSI, 

identifying benchmarks for arrangements which would be considered lower risk.  

Those benchmarks were broadly:  

▪ arrangements where the professional received remuneration benchmarked against the 

income of the lowest paid employee in the upper quartile of that practice (or if there were no 

employees in that practice, in a comparable firm); 

▪ where 50% or more of the income of the professional practice to which the professional and 

their associated entities were entitled was assessable in the hands of the professional; and 

▪ whether the effective tax rate of both the income from the firm to which the professional was 

entitled and the income from the firm to which the professional and their associated entities 

were collectively entitled was 30% or higher.  

In late 2017 the ATO undertook a review of the Guidelines, which review included the GAAR panel 

considering a number of case studies. The review identified concerns that led to the application of the 

Guidelines having been suspended from 14 December 2017 with updated guidance expected to be 

released this year.  

As we await that further guidance, the Guidelines together with the reasons for withdrawal remain a 

strong indication of where the Part IVA risk is greatest.  

The Guidelines sought to distil down to basic principles what are highly fact specific and nuanced 

issues. What was identified in the review was that in doing so the Guidelines were open to misuse.  

An example of how that can arise is in the use of the remuneration benchmark where there are 

significant differences between the salaries received by the practice owners and employees of the 

practice. For example, a firm that was previously paying tax on $600,000 each individually requesting 

sign off from the ATO that an arrangement would be low risk if they personally paid tax on $75,000 

each in future with the balance of $525,000 going to a discretionary trust and being taxed to the 

beneficiaries of the discretionary trust. The basis for that being that the firm had a maximum salary of 

$100,000 for its most senior employees and that because the benchmark required the level of 

remuneration paid to the upper quartile of the highest band of professional employees $75,000 would 

be the appropriate return for the practice owner’s personally.  

Areas of concern noted by the ATO as areas identified during the review and which led to suspension 

of the Guidelines include:39 

                                                      

39 https://www.ato.gov.au/Business/Income-and-deductions-for-business/In-detail/Professional-firms/Everett-assignments/ 

accessed 6 March 2019. 

https://www.ato.gov.au/Business/Income-and-deductions-for-business/In-detail/Professional-firms/Everett-assignments/
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▪ Lack of any meaningful commercial purpose regarding arrangements including, but not limited 

to   

▪ disposal of an equity interest through multiple assignments 

▪ the creation of new discretionary entitlements such as Dividend Access Shares 

▪ utilising amortisation leading to differences between tax and accounting income. 

▪ Disregard for CGT consequences and inappropriate use of CGT concessions. 

▪ Assignments where profit sharing is not directly proportionate to the equity interest held. 

▪ The creation of artificial debt deductions. 

▪ Undertaking an assignment to dispose of an equity interest to a self-managed super fund. 

▪ Assignments where the arrangement is not on all fours with the principles of Everett and 

Galland. 

To elaborate further on a couple of the above, structures used where profit sharing was not directly 

proportionate to the equity interest held and involving creation of new discretionary entitlements such 

as Dividend Access Shares are structures that take advantage of either or both the 50% share of 

income and effective tax rate benchmarks.  

That such arrangements would be concerning to the ATO should not have been a surprise to 

practitioners as the ATO had previously issued TD 2014/1 expressing a view that whilst Part IVA does 

depend on the facts of the particular case, a dividend access share arrangement that had all of the 

features considered in that determination would trigger Part IVA if dominant purpose could be 

established, as it would be a scheme by way of or in the nature of dividend stripping.40 That 

determination remains in effect today. The features of the scheme detailed in TD 2014/1 are that:41 

▪ A private company (target company) has accumulated significant profits which have been 

subject to income tax at the company tax rate; 

▪ The target company’s ordinary shares are held by an individual, or individuals, one or more of 

whom is also a director of the target company; 

▪ The target company’s constitution is amended to allow for the creation of a new class of 

shares (Z class shares) which have the following characteristics: a right to receive dividend 

distributions at the discretion of the target company’s directors; no voting rights or rights to 

participate in surplus assets of the target company upon its winding up; and, a right to by the 

target company to redeem the Z class shares within four years of the share’s issue date. If the 

Z class shares are not redeemed they will cease to exist.  

                                                      

40 TD 2014/D1 at [5]. 
41 TD 2014/D1 at [4]. 
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▪ The original shareholder may incorporate new companies and establish new discretionary 

trusts or employ existing companies and trusts to implement the remaining steps of the 

arrangement. 

▪ The target company issues Z class shares for nominal consideration to either the company 

controlled by the original shareholder or to a company acting as trustee of a discretionary 

trust. 

▪ The target company declares and pays a fully franked dividend on the Z class shares of an 

amount approximately equal to the accumulated profits in the target company. The payment o 

the dividend is satisfied by promissory note.  

▪ A series of transactions are then carried out that have the effect of ensuring that the original 

shareholder and/or associates receive the economic benefit of the target company’s profits in 

a tax-free or substantially tax-free form. This could be, for example, having Z class shares 

issued to a company where that company need not pay tax on the fully franked dividend it 

gets on the Z class shares as it gets enough franking credits to offset any tax liability. If that 

company is owned by a discretionary trust, it further allows the original shareholder to direct 

subsequent dividend distributions by the company to tax preferred entities such as related 

individuals of the original shareholder who have lower marginal tax rates or other entities with 

carry forward tax losses.   

The concern around creation of artificial debt deductions goes toward how professionals chose to 

fund their practices and also the assignment of interests, areas of concern including where related 

party financing is utilised and where services are provided to the professional practice on non-arm’s 

length terms. This concern will be elaborated upon further below in the discussion around service 

entity arrangements.  

Assignments of interests in a professional practice to an SMSF took advantage of the 50% share of 

income benchmark. A possible tax benefit of such an assignment is the 15% income tax rate that in 

most instances applies to income derived by superannuation funds.42 However, many assignments 

would not have been effective to trigger this benefit as many would fall short of the non-arm’s length 

income rule resulting in the assigned income being taxed at the highest marginal tax rate.43  The non 

arm’s length income rule is triggered where an amount of income is derived from a scheme in which 

the parties are not dealing with each other at arm’s length and the amount is more than the amount 

the entity would have been expected to derived if the parties had been dealing at arm’s length.44 The 

non arm’s length income rule can be also be triggered by payments of dividends and trust 

distributions.45  

                                                      

42 Income Tax Assessment Act 1997 Division 295. 
43 Income Tax Assessment Act 1997 s 295-550.  
44 Income Tax Assessment Act 1997 s 295-550(1).  
45 Income Tax Assessment Act 1997 s 295-550(2)-(6).  
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5 Everett Assignments 

Everett assignments are assignments of partnership interests in a manner which is the same as or 

similar to that considered in Everett’s case.46  

Whilst Everett’s case was decided in 1980 and changes to the tax law since that time have 

substantially altered the tax implications of the same, they remain popular today. One of the reasons 

for that is that unlike many of the other structuring options which require agreement be reached 

between professionals in a practice, Everett assignments allow objectives such as profit sharing and 

asset protection to be achieved at the level of the individual professional.  

The principals arising from Everett’s case around when income can be alienated because it 

constitutes income from a business structure as compared to income from personal exertion (which 

concept is discussed above) also remain relevant to all professional practice structuring today. 

5.1 Everett’s case 

In Everett’s case, Mr Everett was admitted as the fourth partner to what had been a three partner 

partnership. On his entry into the partnership he acquired a 13% interest in the partnership business 

and the assets, undertaking, goodwill and income of the partnership. Roughly 2 ½ years after joining 

the partnership Mr Everett entered into a deed with his wife by which he assigned to his wife 6/13ths 

of his share in ‘the partnership together with the right to receive an appropriate share of the profits of 

the partnership to which an assignee of a share in the partnership is entitled under s31 of the 

Partnership Act. Following entry into the deed income arising in respect of his wife’s share was 

usually paid into her bank account but sometimes, at her direction, it was paid to Mr Everett’s bank 

account.  

The Commissioner assessed the taxpayer in his 1973 assessment on the full amount of the 

partnership income attributable to the 13% in the partnership. He objected to that, the issue ultimately 

coming before the High Court to determine the correct tax treatment.  

In the High Court the majority held that income from the 6/13 partnership interest assigned was not 

assessable to Mr Everett. Critical to that conclusion was a finding that the assigned income was not 

salary income and was not the result of personal exertion of Mr Everett because it was income earned 

regardless of his personal contribution to the partnership. 

The Court further held that a right to share in partnership income cannot exist independently of the 

partnership interest. An assignment of a partnership interest is therefore, an equitable assignment of 

present property for value includes the right to future income. The form of the assignment was 

therefore erroneous in that it misstated the effect of s 31 of the Partnership Act and in referring to 

future profits separately to the assignment of the partnership interest.  

                                                      

46 FCT v Everett (1980) 143 CLR 440. 



Megan Bishop Restructuring Tricks and Traps 

© Megan Bishop 2019 17 

The majority nevertheless determined to give the assignment the same effect it would have had if it 

had made no mention of future profits — the assignment of portion of the respondent's share would 

have carried the right to future income referable to the portion. 

In contrast, Deane J who was in the minority held that the assigned 6/13th partnership interest was 

assessable to Mr Everett. For Deane J it was important that the case was a tax case, and for him that 

was sufficient basis to hold that the taxpayer did earn his income from the partnership through his 

personal exertion and should not be diverted for tax purposes by the mechanism adopted, the 

mechanism in Deane J’s view being one to allow income splitting to divert income which Federal 

Parliament would not have intended.  

In contrasting the minority judgment to the majority judgment in Everett already we see the foundation 

for one of the critical issues to be considered in professional practice structuring: is the income 

derived by the professional attributable to having an ownership share/being a directing mind and 

accepting all of the risk that comes with that or is it from personal exertion/is it salary or is it income 

and in what proportions. This is a consideration with which we must grapple as advisors as it is critical 

in assisting our clients to establish the structure most appropriate to them.  

We see further, the risk that if one strays too far from that line and looks to treat what is truly salary 

income as something else, or to adopt too much artificiality in a structure there is risk of anti-

avoidance provisions being applied. That the Commissioner may seek to apply anti-avoidance 

provisions to Everett type assignments became apparent in 1986 when the Commissioner sought 

leave to add a ground that s 260 applied in the case of Galland v Commissioner of Taxation.47 The 

court did not grant that leave and as such the issue was not determined.  

The line between personal services income and other income and the possibility of Part IVA applying 

to professional practice structures are each issues addressed in further detail in part 3 of this paper.  

5.2 Tax implications 

As the effect of an Everett assignment is a disposal of a partnership interest capital gains tax can 

apply to a Everett assignment. As it would be unusual for an Everett assignment to be made on arm’s 

length terms, ordinarily market value consideration will be deemed to be received.48 

There is also presently exposure draft legislation that if enacted will mean that from 7:30pm on 8 May 

2018 capital gains arising from the assignment of a partner’s entitlement to a share of the income or 

capital of a partnership will not qualify for the small business concession exemptions/discounts.  

Everett assignments can attract stamp duty.49  

                                                      

47 Federal Commissioner of Taxation v Galland [1986] HCA 83. 
48 IT 2540 [25].  
49 Reynolds v Commissioner of State Taxation (WA) 17 ATR 987.  
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5.3 Tricks and traps 

Where made effectively, Everett assignments have the effect of assigning the share of income 

assigned for the whole of the income year in which they are entered into, rather than only from the 

date of execution.50 That is because the individual interest of a partner in the net income is included in 

the assessable income of a partner irrespective of the period of the year in which the assessable 

income is earned and of the period of the year in which the partnership made the expenditures or 

incurred the liabilities which constitute the relevant deductions. 

Everett assignments do not however include a right to future profits, and therefore the assignee 

entitled to an amount under an Everett assignment is so entitled only for the period during which the 

professional remains a partner in the partnership.51   

Reference should be had to the section of this paper on the Guidelines in relation to traps associated 

with implementing an Everett assignment, particularly those with features which differ to those which 

were considered by the Court in Everett’s case.  

 

 

                                                      

50 Federal Commissioner of Taxation v Galland [1986] HCA 83. 
51 Kelly v Commissioner of Taxation [2013] FCAFC 88.  



Megan Bishop Restructuring Tricks and Traps 

© Megan Bishop 2019 19 

6 Service Arrangements 

Service arrangements involve a taxpayer incurring a deduction for fees and charges in the conduct of 

its business for the acquisition of staff, administrative services, premises, or plant and equipment from 

an associated entity. They are frequently referred to as Phillips arrangements, after Phillips case. 52 

6.1 Phillips Case 

The popularity of service arrangements as a means to distribute income from a professional practice 

and achieve asset protection objectives is most likely attributable to the finding in Phillips case, that 

where a re-arrangement of business affairs is for commercial reasons and realistic charges not in 

excess of commercial rates are charged, the decision to allow a deduction under s 8-1 (and not to 

apply Part IVA) must be accepted as reasonable.53 

In Phillips case the firm set up a unit trust to provide furniture, equipment and non-professional 

services to the partnership.  

Units in the trust were, with one exception, held by the partner's family members, family companies or 

trusts. The trustee and the manager of the trust were both companies in respect of which none of the 

partners held shares or directorships.  

The trust was intending to employ its own executive staff who were to be responsible for its operation, 

administration, staff supervision and so on. The service arrangement was intended to relieve the firm 

from most problems of staff and office management and all financial obligations in respect of wages, 

sick leave, annual leave, worker's compensation, statutory holidays and long service leave and 

increase the amount of working capital available to the firm.  

It was envisaged that the trust would sell its services both to the firm and direct to the business 

community in competition with existing commercial enterprises. A central reason given by the firm for 

establishing the arrangement was to diminish the assets held beneficially by the firm and its individual 

partners and to increase the assets held for the benefit of their families outside the possibilities of loss 

to litigation minded clients and third parties;  

6.2 Tricks and traps 

Where service arrangements are open to abuse from an income tax perspective is in how readily they 

can be misused to create or inflate debt deductions for tax purposes.  

The onus is on taxpayers who adopt service entity arrangements to evidence that there is an 

‘objective commercial explanation for the whole of the expenditure incurred under the service 

arrangement’.54 In practice more is generally required to discharge that onus for service entity 

                                                      

52 Federal Commissioner of Taxation v. Phillips (1978) 36 FLR 399. 
53 Federal Commissioner of Taxation v. Phillips (1978) 36 FLR 399. 
54 TR 2006/2, [9].  
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arrangements between related parties than would be required if the parties were dealing at arm’s 

length.  

Whether that onus can be satisfied is determined by a broad examination of all of the circumstances 

including factors such as: the relationship between the taxpayer and the service entity, how the 

service entity and taxpayer deal with each other, and the taxpayer’s purpose or intention in incurring 

the expenditure.55 

Steps that can be taken and ought to be encouraged to satisfy the evidentiary burden include:  

▪ having external reference points against which the reasonableness of rates charged under the 

service arrangement for services performed can be supported;  

▪ having strong governance in place and protocols around how the taxpayer and service entity 

are to engage and who bears the associated risks; and 

▪ keeping timesheets and written documentation for activities undertaken (particularly if there 

are employees that work for both the taxpayer and the service entity). 

6.3 Tax implications 

Where a taxpayer can demonstrate that there is an ‘objective commercial explanation for expenditure 

incurred under a service arrangement the expenditure will be deductible under s 8-1 ITAA 1997. Part 

IVA may be applied to deny a s 8-1 deduction for expenditure incurred under a service arrangement 

where the onus to prove cannot be discharged by a taxpayer.  

                                                      

55 TR 2006/2, [10].  
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