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1 Overview 

This paper considers the published decisions of the various courts and the Administrative Appeals 

Tribunal (AAT) on taxation matters during the calendar year 2018.  

In preparing the paper I have identified 231 published decisions of Courts and Tribunals involving 

taxation law in the 2018 calendar year. Of these, 54 were AAT and Tribunal decisions, 15 were 

District, County or Federal Circuit Court decisions, 130 were first instance decisions in State Supreme 

Courts or the Federal Court of Australia, 29 were decisions of an intermediate Court of Appeal, either 

the Full Federal Court or a State or Territory Supreme Court, and three were decisions of the High 

Court of Australia. 

The paper looks at the three decisions of the High Court of Australia, several decisions of the Full 

Court of the Federal Court of Australia and various State intermediate Courts of Appeal, as well as a 

couple of first instance decisions of particular interest. 

It is not intended that the paper provide a deep analysis of each of the decisions, but rather the 

approach is to identify the major decisions affecting taxation practice and give an overview of their 

topic so as to provide an easy reference for practitioners. A full list of all 231 identified cases is 

included at the end of the paper. 

The High Court cases are all of great significance. A number of the other cases have been selected 

because of their practical application or interesting factual scenario and help to remind us that 

taxation law is ultimately about taxpayers’ circumstances and lives, as well as reminding us of the 

breadth of implications of seemingly straightforward transactions.  
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2 High Court decisions in 2018 

In 2018 the High Court handed down three taxation decisions, two in the Federal sphere and one 

States’ tax case that has significant implications for the Federal sphere. These cases are: 

Federal Commissioner of Taxation v Thomas; Federal Commissioner of Taxation v Martin Andrew Pty 

Ltd; Federal Commissioner of Taxation v Thomas Nominees Pty Ltd; Federal Commissioner of 

Taxation v Thomas [2018] HCA 31.  

Commissioner of State Revenue v Placer Dome Inc [2018] HCA 59.  

Commissioner of Taxation v Tomaras [2018] HCA 62.  

2.1 Thomas  

More conveniently cited as Federal Commissioner of Taxation v Thomas [2018] HCA 31, Thomas 

came to the High Court on appeal from the Federal Court: (2017) 105 ATR 413; [2017] FCAFC 57; 

but had its origins in a decision of the Queensland Supreme Court: [2010] QSC 417.  

The basic facts of Thomas are well-known: In 2009 the Commissioner commenced an audit of a trust 

for various income years. Whilst that audit was on-going, the trustee obtained a declaration from the 

Supreme Court of Queensland as to the construction of the trust deed and the effect of various 

resolutions of the trustee as to the distribution of franking credits. Following completion of the audit, 

the Commissioner issued amended assessments. The taxpayers’ objections to those assessments 

were unsuccessful and Part IVC proceedings were commenced in the Federal Court in 2012 and 

2013, and in the AAT as to the penalty assessments. The taxpayers’ review was dismissed by 

Greenwood J, other than in respect to the penalty assessments, who found that neither the Federal 

Court nor the Commissioner were bound by the decision of the Queensland Supreme Court: 2015 

ATC 20-526; (2015) 101 ATR 576; [2015] FCA 968. On appeal to the Full Court, the taxpayers were 

successful, despite the Court regarding the decision of the Queensland Supreme Court insofar as it 

expressed a view on Division 207 ITAA 1997, as likely to be wrong and expressing concern about the 

procedure adopted by the taxpayers.  

The primary question in the High Court was whether the decision of Executor Trustee and Agency Co 

of South Australia Ltd v Deputy Federal Cmr of Taxes (SA) (1939) 62 CLR 545; [1939] HCA 35 was 

binding on the Full Court so that, despite the Full Court’s reservations about the decision in the 

Supreme Court, it was obliged to accept that the Commissioner was bound by the declarations and 

directions made. Importantly, these declarations were based on the so-called “bifurcation assumption” 

that treated franking credits as property to be disposed or dealt with under the general law, separate 

from the income to which the credits related. By this mechanism the trustee assigned franking credits 

to various beneficiaries which differed from the dividend income each beneficiary had received from 

the relevant shares. 

The High Court made the following significant findings: 

a. Executor Trustee and Agency Co concerns rights between the trustee and the beneficiaries, not 

third party rights. The reason the declarations were binding on the Commissioner in that case 
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was that the Supreme Court of SA had declared the effect of a will and the trustee was bound to 

act in accordance with those declarations, but directions made in Trustee Act proceedings do not 

bind the Commissioner on the application of the taxation law; that is, the Commissioner is not 

bound by the declarations made in a Trustee action which purport to declare what the effect of 

the taxation law is.  

b. The bifurcation assumption relied on in the Queensland Supreme Court was wrong; franking 

credits are created by the operation of Division 207 in the ITAA 1997, and are therefore wholly a 

matter for statute.    

c. The question before the Queensland Supreme Court related to the administration of a trust; it 

was not the court’s role to determine how the taxing acts operate, which was reinforced by the 

fact there was no contradictor in the Supreme Court and the Commissioner was not a party to the 

proceedings. This finding is significant because the High Court does not appear to accept that 

joining the Commissioner should make a difference to whether he is bound by the declarations 

made, but rather the fact that he is not a party reinforces the fact that the trustee action cannot 

bind the Commissioner. Consequently, the tactic adopted in other similarly styled cases: Whitby 

Land Company Pty Ltd atf The Whitby Trust v Caratti [2017] WASC 131 will not bind the 

Commissioner.   

The significance of the decision is in upholding the primacy of the legislative scheme embodied in the 

taxing statutes and not permitting a State Supreme Court to make a decision binding on the 

Commissioner when it doesn’t have jurisdiction.  

2.2 Placer Dome 

Commissioner of State Revenue v Placer Dome Inc [2018] HCA 59; 362 ALR 190 concerned the 

application of the land rich provisions of the WA Stamp Act 1921 and arose out of the takeover by 

Barrack Gold of the operations of Placer Dome in 2006, resulting in the creation of the world’s largest 

gold mining company. The application of the land rich provisions rested on the answer to the question 

of whether the value of all of Placer's land, regardless of its location, met or exceed 60% of the value 

of all of Placer's property, being 60% of $12.8 billion, or $7.68 billion. 

In 2013, the Commissioner had determined that the land rich provisions did apply to the acquisition by 

Barrack Gold and so issued an assessment for $54,852,300. The assessment was challenged by an 

objection, which was unsuccessful, and then in the State Administrative Tribunal: [2015] WASAT 141, 

where the Commissioner was successful. However, Placer Dome was successful in the WA Court of 

Appeal: (2017) 106 ATR 511; [2017] WASCA 165. 

The issues in the High Court concerned the method of valuation to be adopted and the value of 

goodwill, along with the question of whether the taxpayer had led sufficient evidence to discharge its 

onus in the Tribunal so as to warrant remission.   

The methodology question was central. The Commissioner had used a top-down methodology by 

which she calculated the total value of the assets, deducted the non-land assets and the result was 

the value of the land. This approach was accepted both in the Tribunal and the High Court, but not the 

Court of Appeal.  
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Critical to the value of Placer Dome was the related finding that the value of the goodwill was zero, 

contrary to the taxpayer’s contention that its goodwill was worth over $6 billion. In doing so the High 

Court distinguished between the concept of legal goodwill and the different concept of added value 

goodwill or going concern value. In particular the Court distinguished between the accounting 

exercise that was done in accordance with the relevant US accounting standards, which prescribed a 

fair value for assets be ascertained and the remainder of the purchase price be attributable to 

goodwill, and the concept of legal goodwill as required in reaching a valuation under the particular 

statutory scheme being considered.  

The Court said, at [91]: 

Goodwill for legal purposes does extend to those sources which generate or add value (or earnings) to the business 

by attracting custom, whether that be from the use of identifiable assets, locations, people, efficiencies, systems, 

processes, or techniques of the business, or from some other identifiable source. And those sources of goodwill for 

legal purposes have a unified purpose and result – to generate or add value (or earnings) to the business by attracting 

custom. 

In considering methodology, the court paid particular attention to the requirements of the statutory 

scheme. It found that using the discounted cash flow method, which the taxpayer contended for, led 

to a gap between the DCF value for the total property, including land, acquired and the total value of 

the business of $15.3 billion, which gap had been filled by goodwill, in accordance with the accounting 

principles adopted by Barrack. Since those accounting principles were inapplicable to the statutory 

exercise, amongst other things taking into consideration the future earning potential of the 

amalgamated company, the DCF method produced a result that was inherently unreliable because of 

the gap of over $6 billion, or about 40% of the value.  

The case doesn’t say that the top down methodology is the only way to approach a statutory 

valuation. It does however make it clear that tax valuations are different from compensatory 

valuations, for example those undertaken in land acquisition cases, and makes, yet again, the point 

that the statutory context within which the valuation is done has prime significance.  

The final point of significance was the question of whether the taxpayer had led sufficient evidence to 

discharge its onus in the Tribunal. If yes, then the matter could be remitted for determination again, if 

not, the Commissioner’s decision stood. The High Court found that the taxpayer had failed to 

discharge its onus in the Tribunal because it had failed to establish, as a matter of fact, that the 

Commissioner’s methodology was wrong, despite the fact the Commissioner no longer relied on the 

valuation evidence it led in the Tribunal, and the methodology the taxpayer relied on being the flawed 

DCF methodology, could not be accepted: at [149], “did not and could not explain the large gap as 

representing the value of an asset which inhered in Placer at the acquisition date”. In a separate 

judgment, Gaegler J also found that it was not open to the taxpayer to seek to have the matter 

remitted because it wanted to raise a factual matter as to the unreliability of the unencumbered land 

and chattel valuation the Commissioner had relied on, that it had not raised below. Notably, the 

decision of the Court of Appeal on the question of onus was not challenged in the High Court and 

remains good authority.  

Whilst it is clear that the particular statutory context of the Stamp Act 1921 was a significant driver of 

the outcome in this case, the implications for all taxation valuation cases are clear. In particular: 

a. very careful attention needs to be paid to the relevant statutory context; 
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b. secondly the legal concept of goodwill is different from an accounting concept, particularly where 

the accounting concept has specific items to it which do not have legal efficacy; 

c. thirdly, the DCF methodology is unreliable if it results in ascribing as goodwill all the “gap”; and  

d. fourthly, the onus on the taxpayer is heavy and requires the taxpayer to affirmatively prove that 

the Commissioner’s methodology is “invalid or incorrect”: section 37 Taxation Administration Act 

(WA). This does not appear to be any different from the onus on a taxpayer in Federal matters.  

2.3 Tomaras 

Commissioner of Taxation v Tomaras [2018] HCA 62; (2018) 362 ALR 253 is perhaps the most 

interesting of the cases and likely to be the shortest lived by reason of mooted statutory amendments. 

The case concerned a matrimonial dispute with property orders being sought in the Federal Circuit 

Court. The wife had sought an order by which her tax debt of $256,078.32 plus GIC, which had arisen 

during the course of the marriage, was transferred to her husband. The debt arose by reason of 

unpaid income tax, Medicare levy, penalties and GIC and the Commissioner had obtained a default 

judgment for $127,669.36 in 2009, on which GIC continued to accrue. No Part IVC proceedings had 

been commenced. The husband became bankrupt in November 2013 and in December 2013 the wife 

had commenced proceedings in the Federal Circuit Court. At the hearing of the matter in August 

2016, the trial Judge had not determined on the merits whether the order sought should be made, but 

had instead referred a case stated to the Full Court of the Family Court of Australia. The question on 

the case stated was: 

Does s 90AE(1)-(2) of the Family Law Act 1975 (Cth) grant the court power to make Order 8 of the final orders sought 

in the amended initiating application of the Wife? 

Order 8 was: 

Pursuant to section 90AE(1)(b) of the Family Law Act 1975 (Cth), in respect of the applicant wife’s indebtedness to 

the Commissioner of Taxation for the Commonwealth of Australia taxation related liabilities in the amount of 

$256,078.32 as at 9 August 2016 plus General Interest Charge (GIC), the respondent husband be substituted for the 

applicant wife as the debtor and the respondent husband be solely liable to the Commissioner of Taxation for the said 

debt. 

The Full Court found that the answer to the question was yes: (2017) 327 FLR 228; (2017) 57 Fam 

LR 112; (2017) 106 ATR 878; [2017] FamCAFC 216.  

The High Court answered the question in the following terms:   

Although in relation to a debt owed to the Commonwealth by a party to a marriage s 90AE(1) confers power to make 

an order that the Commissioner be directed to substitute the husband for the wife in relation to that debt, it is 

otherwise inappropriate to answer the question without it being found, or agreed, that, within the meaning of s 

90AE(3), the making of the order is reasonably necessary, or reasonably appropriate and adapted, to effect a division 

of property between the parties to the marriage, and it is not foreseeable at the time that the order is made that to 

make the order would result in the debt not being paid in full; and without the court being satisfied that, in all the 

circumstances, it is just and equitable to make the order (my emphasis). 
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So, the answer is “yes, but”. That is, the Court has the power but before making an order the Court should consider 

whether it is reasonably appropriate to make, including considering whether it is foreseeable that the transferee of the 

debt will not be able to pay it. It Is not unreasonable to forsee that an undischarged bankrupt would be unable to pay 

the debt. The necessity for the extensive caveat in this answer arose because of the nature of the matter before the 

court, being by way of a case stated rather than an appeal after orders made on the merits. If the latter had happened 

the matter would not need to have been remitted to the trial judge, as it was, to determine in accordance with the 

answer and in particular, by way of answering  

The approach adopted by the High Court was to consider whether the relevant parts of the Family Court Act bound 

the Crown in right of the Commonwealth. In that regard they undertook an orthodox exercise of consideration of the 

relevant legal principles of when legislation binds the Crown and based on the statutory construction found that the 

Family Court Act did bind the Crown.  

What is likely to happen is legislative change which either puts criteria on the exercise of the power, or which 

specifically excludes the Commonwealth as a creditor whose debts are able to be transferred. Whilst it is possible that 

an amendment could exempt the Commonwealth Crown as being bound by the Family Court Act, that is less likely to 

be the legislative response because it is a very heavy hand, particularly when there are legitimate reasons why the 

Crown, and specifically the Commissioner, might want to be recognised as a creditor of one of the parties to a 

marriage and seek orders to secure its position in appropriate cases.  
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3 Intermediate appellate cases in 2018 

2018 saw a number of interesting matters come before intermediate appellate courts. None of these 

cases have gone on to receive special leave, so that the outcome in the appellate jurisdiction is the 

final word on them. 

3.1 Sandini 

Ellison v Sandini Pty Ltd (2018) 354 ALR 484; (2018) 125 ACSR 249; [2018] FCAFC 44 arose out of 

orders in the Family Court to the effect that Sandini Pty Ltd be joined in its capacity atf the Ellison 

Family Trust, and that it transfer to Ms Ellison a number of shares it held in a publicly listed entity. The 

shares were in fact transferred to a company associated with Ms Ellison, and the shares were not 

owned by Sandini atf for the Ellison Family Trust, which it was not trustee of, but by Sandini atf 

Karratha Rigging Unit Trust (KRUT). 

Two questions arose: did GCT event A1 occur by reason of the making of the orders, and was rollover 

relief available? 

Jagot J, Siopis J agreeing, found that CGT event A1 did not occur because the orders did not effect a 

transfer of themselves, for amongst other reasons, the party joined to the Family Court proceedings 

was Sandini Pty Ltd, but not atf the trust which actually held the shares. Nor was there any ability for 

the company in its correct trustee capacity to be joined to the Federal Court proceedings so that it was 

bound by any orders, when the Family Court orders remained in place. As a result, CGT rollover relief 

was not available to Sandini atf KRUT because it was not a party to the Family Court orders and it 

was not available to Sandini Pty Ltd atf KRUT because Ms Ellison was not the transferee of the 

shares, her associated company was, as is required by section 125-15(1)(a) ITAA 1997. 

The moral of the case is to be very careful that orders actually reflect the real interests of the parties 

who have been joined to the proceedings and that they are carried into effect. Mis-descriptions of 

parties and changes of parties’ minds after orders have been made, without amending the orders, 

have consequences.  

As Gordon J said in the course of the unsuccessful special leave application: So why do you not go 

back and get it fixed? Of course the issue there was that the transfer had been effected to a third 

party being Ms Ellison’s associated company who was not a party to the marriage, so there were 

technical issues in the Family Court which meant the route chosen to fix the problem was the only one 

available.   

3.2 Rennie Produce 

Deputy Commissioner of Taxation v Rennie Produce (Aust) Pty Ltd (in liq) [2018] FCAFC 38; (2018) 

359 ALR 277; (2018) 58 Fam LR 444 concerns the application of the Harman obligation in 

circumstances where a party is served with a notice under section 353-10 Schedule 1 TAA. 

https://advance.lexis.com/document/?pdmfid=1201008&crid=2e98f0f6-3ce1-438c-abd7-39048e5d2b58&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn%3AcontentItem%3A5S17-1921-JWXF-20VF-00000-00&pddocid=urn%3AcontentItem%3A5S17-1921-JWXF-20VF-00000-00&pdcontentcomponentid=267716&pdshepid=urn%3AcontentItem%3A5S17-1921-JWXF-20VF-00000-00&pdteaserkey=sr0&pdicsfeatureid=1517127&pditab=allpods&ecomp=bf9dk&earg=sr0&prid=aa0b7efd-94fc-4eef-a038-4aad7e903d31
https://advance.lexis.com/document/?pdmfid=1201008&crid=2e98f0f6-3ce1-438c-abd7-39048e5d2b58&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn%3AcontentItem%3A5S17-1921-JWXF-20VF-00000-00&pddocid=urn%3AcontentItem%3A5S17-1921-JWXF-20VF-00000-00&pdcontentcomponentid=267716&pdshepid=urn%3AcontentItem%3A5S17-1921-JWXF-20VF-00000-00&pdteaserkey=sr0&pdicsfeatureid=1517127&pditab=allpods&ecomp=bf9dk&earg=sr0&prid=aa0b7efd-94fc-4eef-a038-4aad7e903d31
https://advance.lexis.com/document/?pdmfid=1201008&crid=2c964f11-e7f4-4cdf-9788-b74e25f9bc5f&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn%3AcontentItem%3A5RYN-Y521-JSJC-X001-00000-00&pddocid=urn%3AcontentItem%3A5RYN-Y521-JSJC-X001-00000-00&pdcontentcomponentid=267716&pdshepid=urn%3AcontentItem%3A5RYN-Y521-JSJC-X001-00000-00&pdteaserkey=sr0&pdicsfeatureid=1517127&pditab=allpods&ecomp=bf9dk&earg=sr0&prid=76e9a4ec-3682-4357-beda-01ac2d202087
https://advance.lexis.com/document/?pdmfid=1201008&crid=2c964f11-e7f4-4cdf-9788-b74e25f9bc5f&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn%3AcontentItem%3A5RYN-Y521-JSJC-X001-00000-00&pddocid=urn%3AcontentItem%3A5RYN-Y521-JSJC-X001-00000-00&pdcontentcomponentid=267716&pdshepid=urn%3AcontentItem%3A5RYN-Y521-JSJC-X001-00000-00&pdteaserkey=sr0&pdicsfeatureid=1517127&pditab=allpods&ecomp=bf9dk&earg=sr0&prid=76e9a4ec-3682-4357-beda-01ac2d202087
https://advance.lexis.com/document/?pdmfid=1201008&crid=2c964f11-e7f4-4cdf-9788-b74e25f9bc5f&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn%3AcontentItem%3A5RYN-Y521-JSJC-X001-00000-00&pddocid=urn%3AcontentItem%3A5RYN-Y521-JSJC-X001-00000-00&pdcontentcomponentid=267716&pdshepid=urn%3AcontentItem%3A5RYN-Y521-JSJC-X001-00000-00&pdteaserkey=sr0&pdicsfeatureid=1517127&pditab=allpods&ecomp=bf9dk&earg=sr0&prid=76e9a4ec-3682-4357-beda-01ac2d202087
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The Harman obligation, often referred to as “the implied undertaking” is a general common law 

principle explained as in the following terms at [27]:  

Where one party to litigation is compelled, either by reason of a rule of court, or by reason of a specific order of the court, or 

otherwise, to disclose documents or information, the party obtaining the disclosure cannot, without the leave of the court, 

use it for any purpose other than that for which it was given unless it is received into evidence. 

Relying on the decision of Gordon J in Cadbury Schweppes Pty Ltd (ACN 004 551 473) v Amcor 

Limited (ACN 000 017 372) (2008) ATPR 42-224; [2008] FCA 398, the Full Court found at [36]: 

The Harman obligation does not require the person owing the obligation to refuse to comply with a valid notice issued under 

s 353-10 or to make an application to the relevant court for release from the undertaking. That is because the content of the 

obligation does not extend to requiring the holder of the obligation not to comply with such a notice. Nor does the Harman 

obligation require the Commissioner not to use the documents, when received, for the purpose of discharging his statutory 

duties and functions. 

The statutory duties and functions which the Court paid particular attention to were the duty to make 

an assessment and the duty to pursue recovery of tax-related liabilities, and the Court went on to 

consider the powers given to the Commissioner in the pursuance of those duties, including the power 

in section 353-10. Hence, in the Full Court’s reasoning, providing the documents to the Commissioner 

in response to a notice is not “use” of them inconsistent with Harman, nor was the Commissioner in 

breach of Harman by receiving them and using them “in the lawful exercise of the powers and 

functions vested in the Commissioner”: [56].  

3.3 Chhua 

Chhua v Commissioner of Taxation [2018] FCAFC 86 was an appeal from Chhua v Commissioner of 

Taxation [2017] FCA 1127 in which the Commissioner filed a demurrer on the taxpayer’s statement of 

claim and the proceedings were struck out. 

A demurrer is a very old legal procedure where a defendant essentially admits the facts pleaded 

against it and then strikes out the case on the basis that no legal cause of action arises from those 

facts; the case is heard on the basis that the facts pleaded are true. It is a very unusual procedure 

and extremely rarely used.  

The taxpayer’s case was founded on an attempt to expand the basis on which an assessment can be 

challenged by arguing that Federal Commissioner of Taxation v Futuris Corporation Ltd (2008) 237 

CLR 146:  

did not confine a taxpayer to ability to challenge the validity of an assessment to either the presence of bad faith or 

tentativeness. Rather, it was contended that the validity of an assessment may be challenged where the 

Commissioner had erred in law in the way in which he had exercised a power which was a precondition to the issue of 

that assessment [7].  

Whilst this case concerned the formation of an opinion of fraud or evasion by the Commissioner, the 

Full Court found that this did not matter because: 
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First, even if ss 175 and 350–10 did not extend to the formation of an opinion about fraud or evasion, that would be of 

no moment, as the validity of the resulting assessment would remain protected by those provisions, save for the two 

jurisdictional errors identified in Futuris. Secondly, and more importantly, the conditions upon which s 170 of the 1936 

Act turns, are matters going to the criteria for substantive liability which are capable of being challenged in a tax 

appeal under Pt IVC of the TAA: Federal Commissioner of Taxation v Dalco (1990) 168 CLR 614 at 621–622: [29]  

The taxpayer’s argument that the formation of the Commissioner’s opinion fell outside section 175 

ITAA 1936, based as it was on the proposition that “an assessment issued without power is not an 

“assessment” for the purposes of s 175”, was dismissed.  

3.4 Sharpcan 

Commissioner of Taxation v Sharpcan Pty Ltd (2018) 362 ALR 123; [2018] FCAFC 163 was an 

appeal to the Full Federal Court from a decision of Pagone DP in Sharpcan Pty Ltd and 

Commissioner of Taxation [2017] AATA 2948. The issue in question was whether, on the purchase of 

a hotel, the gaming machine entitlements which were purchased with the hotel were on revenue 

account and so deductable under section 8-1 ITAA 1997, or were they of a capital nature and thereby 

not deductable. The gaming machines were owned by a third party but the hotel owner was entitled to 

a commission, based on a percentage of revenue, for their use in the venue. 

In coming to their conclusion, both the majority and the minority relied on Ausnet Transmission Group 

Pty Ltd v Commissioner of Taxation (Cth) (2015) 255 CLR 439 as setting out the task they had to 

confront. It was not in dispute that the task was to perform an evaluative task of the whole of the 

relevant circumstances. This means in effect that the answer to the question will depend not on any 

statement of legal principle, but rather on the facts proven in the case. The majority, Greenwood ACJ 

and McKerracher J held that in their evaluation of the evidence, the gaming machine entitlements 

were on revenue account and therefore deductable under section 8-1. There were a number of 

significant factors, and one of those was the conclusion that the hotel was deriving income from the 

customers of the hotel using the gaming machines, albeit that income was called a commission. A 

second very significant consideration for the majority was that the taxpayer incurred the purchase 

price of the entitlements because if it did not, the future of the hotel as a going concern would be 

significantly jeopardised. The court was particularly mindful to stress that the case turned on its facts. 

The fact that the dissenting judgment weighed the evidence differently illustrates precisely that.  

3.5 Aussiegolfa 

Aussiegolfa Pty Ltd v Commissioner of Taxation [2018] FCAFC 122; (2018) 130 ACSR 1 comprises a 

concurrent appeal from a judicial review proceeding before a single Judge: [2017] FCA 1525 and an 

AOD appeal under section 44 Administrative Appeals Tribunal Act from a Part IVC TAA review: [2017] 

AATA 3013, which two matters were heard one after the other by the same Deputy President, Pagone 

J. On a review of the three judgments, the procedure adopted is really sensible and clearly would 

have resulted in savings of both costs and time. 
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The cases concerned whether the SMSF of which Aussiegolfa was the trustee, was a complying fund 

for the purposes of division 295 ITAA 1997, by reason of complying with the in-house asset rules and 

the sole purpose test in the SIS Act. The sole beneficiary of the fund was Benson. 

Aussiegolfa, Benson’s mother and the SMSF of Benson’s sister and her husband had acquired 100% 

of units of a particular class in a managed investment scheme, which units were associated with the 

purchase of a property which was rented out to Student Housing Australia. In April 2017 a third tenant 

rented the property and that tenant was Benson’s daughter. At the time of Ms Benson becoming the 

tenant, Aussiegolfa’s units in the managed fund comprised 7.83% of the SMSF assets. Ms Benson 

was granted the lease, at least in part, so as to test related party use of residential property within 

self-managed superannuation funds. 

Moshinsky J, with whom Besanko J agreed wrote the main judgment. The issues were:  

a. whether the units in the managed investment scheme were an investment in a related trust of the 

SMSF; 

b. whether the units were an investment in a widely held unit trust; and 

c. whether renting the property to Benson’s daughter breached the sole purpose test. 

The answer to issue a turned on whether the units held by Aussiegolfa in the managed investment 

fund where held on a separate trust to the whole of the units in the managed investment fund. This 

issue was critical because the units were said to constitute a “sub-fund” of the main managed 

investment fund and 50% of the units in the sub-fund were owned by Aussiegolfa. The difficulty in 

answering the question arose because the various versions of the fund’s constitution were silent on 

the creation of sub-funds, but did permit the creation of classes of units and the fund’s records 

indicated a sub-fund existed solely for the units associated with the student accommodation unit 

Aussiegolfa and family associates invested in. On a detailed analysis of the provisions of the product 

disclosure statement, constitutions and the other evidence, it was held that the creation of a separate 

class of units created a trust which was separate from the trust over the entire managed investment 

fund. As a result, the investment of Aussiegolfa in that class was an investment in a related trust of 

the SMSF for the purposes of part 8 SIS Act.  

The answer to issue b turned on the answer to issue a, so that with the finding that there was a 

separate trust over the units and the investment was therefore in a related trust, it was found that the 

investment was not in a widely held unit trust.  

At first instance the court had found that one of the purposes for acquiring the investment was to 

provide accommodation to a relative, being Ms Benson, which was the basis for the finding that the 

sole purpose test was breached. The finding as to the acquisition of the units was over-turned on 

appeal as the possibility of Ms Benson moving into the property did not arise until about April 2017, 2 

years after the acquisition of the units. Therefore, in reconsidering whether her moving into the 

property breached the sole purpose test, the court reconsidered first principles and the statutory 

framework underpinning the sole-purpose test. In particular section 109 SIS Act does not preclude 

related-party transactions provided they are on terms no more favourable than an arms-length 

transaction. In this case Ms Benson was offered accommodation on the same terms and conditions, 

including rental, as the previous non-related tenants. On a reconsideration of all the relevant factual 

matters, including the role played by her father in the obtaining the rental agreement and his frank 
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admissions that he did so to test the provisions, the court found the sole purpose test was not 

breached.   

Steward J also agreed with the reasons of Moshinsky J and provided additional reasons. Of particular 

note is Steward J’s rejection of the proposition that things said in the product disclosure statement 

had contractual effect, but he did accept that those matters were secondary evidence of the terms of 

on which the units were issued. Steward J then identified 5 particular features of the terms of the 

issue of those units which evinced an intention to create a separate trust over the units.  

On the third issue, Steward J also disagreed with the primary Judge and made the point that the 

intention to be ascertained is that of Aussiegolfa, not its director and the purpose was to be 

ascertained at the time of the decision to invest, some two years prior to offering the daughter a lease.  

The case is a particularly useful and detailed analysis of the relevant provisions of the SIS Act and 

how the general law of trusts operates in that context. The Court was at pains to note that the result 

turned on its facts, that is the result for another investor would not necessarily be the same because 

both main issues revolved around a detailed analysis of the factual basis of the investment, including 

its terms and conditions, and the facts surrounding the proposal to lease the unit to the daughter. 

3.6 Living and Leisure Australia 

Living and Leisure Australia Ltd v Commissioner of State Revenue [2018] VSCA 237 concerned land 

tax arising under leases for the Mt Hotham and Falls Creek snow fields in Victoria. The case 

concerned the question of whether agreements entered into between the Government and the 

company under the Alpine Resorts Act were leases, being agreements for the exclusive possession 

of land, which by reason of the Land Tax Act made the tenant liable for land tax as the deemed owner 

of the land. 

Ultimately the decision turned on the construction of the leases and the question of whether the 

taxpayer had “exclusive possession” of the land, which is a common law right integral to a lease.  

The case is interesting because the land was leased subject to conditions which gave quite extensive 

public access. The two relevant provisions were: 

2.1 The following shall be excepted and reserved unto the Lessor out of the demised land: 

(j) right and authority for the Lessor, its servants, agents, contractors, licensees or grantees of authorities under the 

Act to enter and remain upon the demised land for so long as is necessary or desirable for the purpose of exercising 

or enjoying any right, entitlement, interest or legitimate expectation bestowed given or granted to such person by the 

Lessor (or for the purpose of undertaking any duty or obligation) whether of a contractual or statutory nature on the 

demised land; 

(k) free liberty and authority for all members of the public, including visitors and skiers to enter upon use and enjoy the 

demised land including rights of access for the public to any community facility whether located within the demised 

land or not provided that such access shall not unreasonably obstruct or interfere with the permitted uses of the 

demised land pursuant to the provisions of this Lease. 
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5.4 The Lessee shall allow the public (save for persons seeking to use the demised land for commercial gain) to have 

access to all parts of the demised land (excluding building and improvements) which are used and enjoyed by the 

public except insofar as such access might prevent the Lessee from providing reasonable protection to buildings 

equipment services and facilities for the time being on the demised land or which might prevent the Lessee from 

ensuring the safety and good behaviour of persons using such buildings, equipment, services and facilities on the 

demised land generally. 

At first instance, Living and Leisure Australia Ltd v Commissioner of State Revenue [2017] VSC 675, 

it was held that the company held the land subject to a lease and the taxpayer was therefore liable to 

land tax. By majority, the Court of Appeal dismissed the appeal.  

The case turns on an analysis of the factors which tipped the balance to a finding that the agreements 

were leases. The four factors the majority relied on were: 

a. there were limitations to the breadth of the rights of access granted including that the access was 

limited to persons or groups entering in a private capacity for recreation purposes and there were 

limitations on where the public could go; 

b. the ski lift operators were required to control the conduct of members of the public; 

c. the High Court decision in Radaich v Smith (1959) 101 CLR 209 supports the conclusion that the 

instruments are leases, in that the business could not be reasonably conducted without the right 

of exclusive possession to certain parts of the land; 

d. the High Court decision in Goldsworthy Mining v Commissioner of Taxation (1973) 128 CLR 199 

which also supported the fact that there was exclusive possession because it made clear that:  

the terms of the instrument must be read in the context of the nature of the premises and the use to which they are to 

be put. Restrictions which appear very broad may, in the context, not be inconsistent with the grant of exclusive 

possession [21]. 

The case is interesting because of the nature and location of the land and the difficulty of assessing 

an 18th century common law concept like exclusive possession in the context of a 21st century 

national park and the public interest in the development and access to the recreational facilities it has 

to offer in the context of a private operator of that public land.  

3.7 Pintarich 

Pintarich v Deputy Commissioner of Taxation [2018] FCAFC 79 was an appeal from the decision at 

[2017] FCA 944 and concerned an application under the ADJR Act for judicial review of an 

administrative decision regarding remission of GIC. 

The question for the court was whether, in writing to a taxpayer and accepting a payment 

arrangement, the Commissioner had made a decision to remit GIC; that is, had the power to remit 

under section 8AAG TAA been exercised on or before the date of the letter? The terms of the letter 

were: 

Thank you for your recent promise to pay your outstanding account. We agree to accept a lump sum payment of 

$839,115.43 on or by 30 January 2015. 
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This payout figure is inclusive of an estimated general interest charge (GIC) amount calculated to 30 January 2015. 

Amounts of GIC are tax deductable in the year in which they are incurred. 

If you have any difficulties in making this payment by the agreed date, please contact us immediately. 

Failure to make this payment by the agreed date may result in the commencement of legal action without further 

notice. 

The Full Court said that in order for there to be a decision, it was necessary for there to be both a 

mental process of reaching the conclusion and an objective manifestation of that conclusion. Hence, 

by majority, on its most favourable view, the letter satisfied the latter criteria but not the former. There 

was clear evidence at trial that the relevant decision maker had not undertaken the requisite mental 

process to reach a decision, and there was no evidence that any other officer of the ATO had made a 

decision. The evidence was to the effect that having agreed to accept payment in full of the primary 

tax whilst considering the application for remission of GIC, the decision-maker put some numbers and 

other information into a computerised pro forma letter template, did not review it and the letter was 

automatically sent. The letter however did not contain the figure for primary tax which had been 

agreed to be paid, but an amount which included a calculation of GIC, albeit not the full unpaid GIC to 

that date of payment. The letter also failed to include any statement to the effect that consideration 

was still being given to the request for payment of GIC.  

The contemporaneous notes of the decision maker entered into the ATO’s record keeping facility 

recording the discussions with the taxpayer about the terms of the payment arrangement proved to be 

critically important evidence. They showed that the decision maker had a conversation with the 

taxpayer and told him to pay the primary tax by a particular date whilst the remission application was 

being made. The taxpayer, unsurprisingly, didn’t have an identical recollection of the conversation and 

believed that the letter was the finalisation of the matter.  

The majority was cognisant of the fact that the result would appear to be unfair to a taxpayer who 

believed, having received the letter, that the payment by 30 January would resolve his issues with the 

ATO. This concern was however said by the court to be ameliorated by the unusual circumstances of 

the case, so that it was unlikely to happen again. Given the wide-spread use of pro forma and 

computerised correspondence by the Commissioner, I am not so confident.  

3.8 Fyna Projects 

Fyna Projects Pty Ltd v Chief Commissioner of State Revenue [2018] NSWCA 331 concerned the 

validity of notices of assessment issued under the NSW Payroll Tax Act to various companies in a 

group in respect to payroll tax assessed for one of the group companies.  

The grouping provisions in the various states’ payroll tax legislation are an anti-avoidance mechanism 

which operate to prevent a business being split into smaller “separate” employers, each of which have 

insufficient employees or wages to meet the threshold for payment of the tax. In Fyna Projects two 

members of a group in the construction industry were issued with assessments under the NSW Act 

and sought to injunct the Commissioner from taking action to recover the tax. Under the Payroll Tax 

Act members of a group issued with an assessment are jointly and severally liable for the payroll tax 

of the relevant employer.  
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The case found: 

a. all group members were “taxpayers” for the purposes of the Payroll Tax Act once there is joint 

and several liability under section 81(1) Payroll Tax Act; 

b. section 45(2A) TAA empowers the Commissioner to issue a notice of assessment in respect of a 

joint and several liability under section 81(1) Payroll Tax Act on group members other than the 

employer;   

c. there was no necessity for a court to determine that other group members were jointly and 

severally liable before issuing an assessment to those persons. 



Clare Thompson, ATI Recent Cases 

© Clare Thompson, ATI 2019 17 

4 Some other decisions of interest  

4.1 Avon Downs decisions 

Several cases in 2018 concerned the exercise of a discretion by the Commissioner so that the 

reviews were the subject of consideration under the principles set out in Avon Downs Pty Ltd v 

Federal Commissioner of Taxation (1949) 78 CLR 353.  

The famous passage in Avon Downs appears in the judgment of Dixon J at 360: 

But it is for the commissioner, not for me, to be satisfied of the state of the voting power at the end of the year of 

income. His decision, it is true, is not unexaminable. If he does not address himself to the question which the sub-

section formulates, if his conclusion is affected by some mistake of law, if he takes some extraneous reason into 

consideration or excludes from consideration some factor which should affect his determination, on any of these 

grounds his conclusion is liable to review. Moreover, the fact that he has not made known the reasons why he was not 

satisfied will not prevent the review of his decision. The conclusion he has reached may, on a full consideration of the 

material that was before him, be found to be capable of explanation only on the ground of some such misconception. 

If the result appears to be unreasonable on the supposition that he addressed himself to the right question, correctly 

applied the rules of law and took into account all the relevant considerations and no irrelevant considerations, then it 

may be a proper inference that it is a false supposition. It is not necessary that you should be sure of the precise 

particular in which he has gone wrong. It is enough that you can see that in some way he must have failed in the 

discharge of his exact function according to law. 

This means that where the formation of an opinion by the Commissioner is a criterion of liability, the 

Commissioner’s decision is only reviewable on, essentially, judicial review grounds: WR Carpenter 

Holdings v FCT (2008) 237 CLR 198 at [10].  

There were two cases in 2018 in which the nature and effect of the Commissioner’s opinion were the 

central focus of the matter and in which Avon Downs played a significant role in the outcome.  

McGlinn v Commissioner of Taxation (2018) 361 ALR 312; [2018] FCA 12751 concerned an AOD 

appeal to the Federal Court under Part IVC TAA of a decision under section 35-55 ITAA 1997. The 

Court found that the nature of the decision to be made by the Commissioner under Division 35 was of 

a type which meant that review in the Federal Court under Part IVC TAA was limited to judicial review 

of the type identified in Avon Downs. The passage at [15]-[21] explains in detail why that was so.  

Importantly, at [21] the observation is made that different considerations would apply if the matter had 

been commenced in the AAT. What this means is that if Avon Downs applies so that judicial review is 

the form of the Part IVC appeal in the Federal Court, no new evidence can be led and the taxpayer is 

confined to demonstrating that the Commissioner’s decision was infected by error; this in turn means 

that if a relevant error is shown the matter will be remitted for reconsideration unless the 

Commissioner can demonstrate that the error would not have made a difference to the decision: 

Haritos v Federal Commissioner of Taxation (2015) 233 FCR 315; 322 ALR 254;147 ALD 265; [2015] 

FCAFC 92. By contrast, if the matter is heard in the Tribunal, which is a merits review jurisdiction, new 

                                                      

1 I was Counsel for the Commissioner in this matter 
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evidence can be led and the Tribunal sitting in the place of the Commissioner, comes to its own 

conclusion on the evidence before it as to the best and preferable decision.  

Choice of forum therefore is absolutely critical and will need to be considered in light of a very close 

consideration as to why the taxpayer was unsuccessful at objection stage: if the answer to this lies in 

an error in the decision-making process, for example taking into account an irrelevant consideration, 

then the Federal Court is the appropriate forum. If however the taxpayer failed at objection because of 

something like a failure to properly articulate the case or a lack of evidence to support the objection, 

the Tribunal is the appropriate forum. 

Nationwide Towing & Transport Pty Ltd v Commissioner of State Revenue [2018] VSC 262 was a 

special case stated in which the court considered whether the taxpayer’s appeal in respect to section 

32(2)(b)(iv) of the Payroll Tax Act 2007 (Vic) was governed by the principles in Avon Downs. It found 

that it was, so that the appeal proper was dealt with in that context and to succeed, the taxpayer 

needed to establish legal error by the decision-maker, which it was able to do: Nationwide Towing & 

Transport Pty Ltd v Commissioner of State Revenue (No 2) [2018] VSC 609.  

The first Nationwide Towing decision is particularly interesting. It declines to follow Drake Personnel 

Ltd v Commissioner of State Revenue (Vic) (1998) 40 ATR 304 at first instance and on appeal Drake 

Personnel Ltd v Commissioner of State Revenue (Vic) (2000) 2 VR 635, essentially because the Avon 

Downs issue was not properly articulated and determined in that case. In Drake Personnel the point 

was dealt with on a consent basis by the parties agreeing that the appeal was de novo in nature. 

Instead, in Nationwide Towing Croft J preferred the analysis in Mould v Commissioner of State 

Revenue [2014] VSC 268; (2014) 98 ATR 579, a land tax case and Conte Mechanical and Electrical 

Services Pty Ltd v Commissioner of State Revenue [2011] VSC 104; (2011) 85 ATR 120, also a 

payroll tax case.  

Both McGlinn and Nationwide News demonstrate that the spectre of Avon Downs is alive and well, 70 

years after being handed down in August 1949.  

4.2 Silverthorne 

Commissioner of Taxation v Nicholas John Ross Silverthorne as trustee for Silverthorne Trust & Ors 

[2018] WASC 3852 deals with the question of whether the Commissioner needed leave to proceed 

against a company subject to a DOCA.  

The Commissioner had brought proceedings seeking a declaration that he was entitled to be 

subrogated to the trustees’ right of indemnity out of trust assets in respect to notices issued under 

section 260-5 Sched 1 TAA to the trustees of a trust in respect of taxation liabilities of more than $6 

million. After issue of the notices the trustees were replaced by a corporate trustee which later went 

into administration and executed a DOCA. The Commissioner was a creditor of the corporate trustee 

in the amount of $47,210 in BAS liabilities.  

                                                      

2 I was in this case for the Commissioner 
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The issue was whether the claim for subrogation was a provable debt in the administration of the 

corporate trustee and therefore caught by the DOCA, so that leave was required under section 

444E(3) Corporations Act, and if leave was required whether it would be granted.  

The court found that the Commissioner did not need leave in respect to the subrogation claim, but he 

was bound by the DOCA in respect to the BAS liabilities. That is, the Commissioner had two 

capacities in which he was seeking relief from the corporation, and he was bound by the DOCA in 

respect to one, but not the other, so that the claim which was not barred by the DOCA could proceed.    
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5 Glossary 

AAT Administrative Appeals Tribunal 

ADJR Act Administrative Decisions (Judicial Review) Act 1977 

AOD An appeal under section 14ZZ TAA to the Federal Court of Australia 

ATO Australian Taxation Office 

CGT Capital Gaines Tax 

DCF Discounted Cash Flow 

DOCA Deed of Company Arrangement 

GIC General Interest Charge 

ITAA 1997 Income Tax Assessment Act 1997 

SIS Act Superannuation Industry (Supervision) Act 1993 

SMSF Self Managed Superannuation Fund 

TAA Taxation Administration Act 1953 
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