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1 Introduction 

1) The intersection between ‘unqualified legal practice’, and the work tax agents do, has interested 

me for years – no doubt because I’m a lawyer and I practise in tax.  

2) The focus of this paper – ‘tax advice’ and ‘legal advice’, is probably founded in the Victorian 

Supreme Court, Court of Appeal, case: Felman v Law Institute of Victoria [1998] 4 VR 324; (1997) 

142 FLR 383, where Her Honour, Appeal Justice Kenny, said [at pp.383-4] 

… a tax agent who gives advice, as to income tax matters … does not give what is ordinarily 

understood as legal advice … 

3) These (and the surrounding) comments, have been called the ‘Felman bubble’1 – no doubt 

because they could ‘burst’ at any time, leaving those relying on the bubble, totally exposed. 

2 Overview of the area 

4) Accountants and Tax Agents are called on to do, and know, an extra-ordinary amount. They tend 

to be their clients’ first ‘go-to’ person, for all sorts of matters. 

5) Having said, that, a good many of these matters involve legal issues, which raises the very 

subject of this paper – where is the cross-over point, when their practice involves illegal 

unqualified legal practise?  

6) This paper focuses on the boarder between ‘tax advice’ and ‘legal advice’, but my central thesis, 

is that nearly all ‘tax advice’ is ‘legal advice’. This is because ‘legal’ questions and skills permeate 

the whole area. I enlarge on this thesis in my discussion about the Felman case;2 particularly the 

‘fiction’ that ‘tax advice’ is not ‘legal advice’ (see Heading 5.2.7). 

7) This is not to conclude that Tax Agents are regularly at risk, of breaching prohibitions under local 

laws, regulating the practice of the law. This is for two reasons. 

a) First, under s109 of the Constitution of Australia, the Commonwealth law (TASA 2009) 

will prevail over a State or Territory law, blunting any attempt to make illegal, rights given 

to Tax Agents, by TASA 2009. 

b) Second, there is a ‘carve-out’ from prohibitions, on unqualified legal practice, for conduct 

that is ‘authorised’ by a Commonwealth law (viz: TASA 2009). Or more correctly, there is 

such a ‘carve-out’, in all jurisdictions, except for South Australia (leaving the Consitution 

to do the same work in SA). 

2.1 Effects of unqualified legal practise 

8) If, however, conduct of a Tax Agent did cross the line, into unlawful legal practice, then the results 

would be serious. 
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9) The direct effects are significant. 

a) First, an offence would have occurred. If prosecuted, the Court could record a conviction. 

In all jurisdictions, a Court can impose monetary penalties. And, under three (3) Acts, the 

Court could (if serious enough) imprison the offender. 

b) Second, the practitioner is not entitled to any fees or remuneration in connection with the 

offending conduct. This can be used as a defence, to fee recovery action and there is an 

obligation to return fees already paid. This would, at least, be an unpleasant surprise to 

the practitioner and could even ruin his or her business model. 

10) The indirect effects are also significant. 

a) The practitioner’s professional indemnity policy is likely to have an exclusion, for illegal 

conduct. If a practitioner’s client made a claim, the insurance company could deny 

liability, leaving the practitioner uninsured. 

b) It would be hard, for a Tax Agent, to establish the relevant duty of care (to defend a 

client’s compensation claim), if the conduct was illegal, under prohibitions on unqualified 

practise of the law. This would only be exacerbated, by the fact that these prohibitions, 

have been enacted, for consumer protection purposes (and plainly there would be an 

aggrieved ‘consumer’ in this scenario). 

c) A tax agent could be exposed to disciplinary action, for being guilty of an offence and for 

breaching the TASA Code of Conduct (in s30-10 of that Act). For instance, a Tax Agent 

could find it difficult to make out the ‘competence’ requirement, in ss(7), if the Agent was 

guilty of unqualified legal practise. 

d) Accountants and Tax Agents, may (notwithstanding the TASA legislation) expose their 

taxpayer clients to a ‘shortfall penalty’ for lack of reasonable care, if it was clear that a 

lawyer was needed, to lodge a correct return.3 

11) I will examine all this in greater detail, below. 

3 Unqualified practise of the law 

12) Most Institute members would be, at least faintly, aware of the fact that there is a prohibition, on 

unqualified practise of the law. 

a) There is, in fact a ‘quilt’ of similar, but different, statutory prohibitions, in a collection of 

State and Territory statues, that regulate the practise of the law. These statutes prohibit 

those, who are not qualified (and thus not regulated by the statute), from doing various 

things.4 These statutes have evolved, in most cases, over about 100 years, and they 

have their roots in equivalent English statues, that predate them. 

b) There is also quite a bit of case law about the meaning of the demarcation lines, between 

what is legal and what is prohibited (with criminal sanctions). The trouble is, that each 

case, is about the wording - that meanders from statute to statute - applying in that 

particular jurisdiction, at that particular time. It is crucial, therefore, to keep in mind, the 

particular wording, of the particular prohibition, in that particular case. Having said that, 
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there is enough commonality, to be able to get some useful guidance, as to these 

matters. 

13)  Let me turn, first, to the ‘patchwork’ of statutes, that regulate the practice of law, and set out what 

unqualified persons cannot do.  

3.1 The statutory prohibitions 

3.1.1 Introduction 

14) There are seven (7) relevant statutes, regulating the practise of the law, in our six (6) States and 

our two (2) Territories. There are eight (8) jurisdictions and only seven (7) statutes, because 

Victoria and New South Wales have adopted a ‘Uniform Law’, which has operated from 1 July 

2015. 

15) I will often refer to these Statutes, by abbreviated names, which you can look up, if need be, in the 

‘Glossary’ of defined terms, at the end of this paper. 

16) There are, also, two ‘tabular summaries’ of these laws, at Headings 3.1.3 & 4.4. 

3.1.2 The Legal Profession Uniform Law (Vic & NSW) 

17) Let me start with the Uniform Law, applicable in Victoria and New South Wales. 

18) The prohibition is in breathtakingly short form (belying some underlying complexity).  

19) Section 10, in its entirety, provides as follows: 

10  (1) An entity must not engage in legal practice in this jurisdiction, unless it is a qualified 

entity. 

Penalty: 250 penalty units or imprisonment for 2 years, or both. 

(2) An entity is not entitled to recover any amount, and must repay any amount received, 

in respect of anything the entity did in contravention of subsection (1). Any amount so 

received may be recovered as a debt by the person who paid it. 

(3) Subsection (1) does not apply to an entity or class of entities declared by the Uniform 

Rules to be exempt from the operation of subsection (1), but only to the extent (if any) 

specified in the declaration. 

3.1.2.1 The sole (general) prohibition 

20) The core prohibition, is in s10(1), and is standard to all Australian Statutes (except South 

Australia, where the general prohibition is to similar effect). The prohibition is to not ‘engage in 

legal practice’ unless relevantly qualified. There is key case law on the meaning of this phrase, 

which I will examine below (Heading 5). 

21) It is worth saying, however, that two of the key cases, on the meaning of this phrase, were about 

the Victorian prohibitions, in the Victoria 1958 Act, which set the Victorian ‘high water mark’ in the 

number, and extent of, specific conduct prohibitions, in addition to this general prohibition.  We 

will see similar specific conduct prohibitions, in existing State and Territory legislation (see 

Heading 5). And, I will return to some of the specific 1958 Victorian prohibitions, too, as they are 

relevant to these leading Victorian cases. 
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22) One of the vexed and uncertain areas of the case law, is the extent to which these specific 

conduct prohibitions, ‘bleed back into’ this general prohibition of: ‘engaging in legal practice’. I will 

investigate this too, in my discussion of the case law (Heading 5.1.3) and when ‘Pulling these 

threads together’ (Heading 8.3). 

23) The Victorian 1996 Act replaced the 1958 Act, and, in the process reduced the wording of the 

prohibition down to its current, very brief format (of illegally ‘engaging in legal practice’). The 

change in the format was marked, which prompted the following comment in the 1996 

Explanatory Memorandum (but not giving any indication that the change in wording was intended 

to alter the scope of the prohibitions – despite the dramatic reduction in the number of words). 

PART 12-UNQUALIFIED PRACTICE 

Note: The concept of "engaging in legal practice" is used throughout the Bill. This 

concept is the same as "acting or practising as a legal practitioner" [the 1958 Act, 

general prohibition, it was replacing] and other similar phrases used in other 

jurisdictions and is intended to invoke the common law learning on what defines the 

practice of a lawyer. 

 

24) This gives some warrant, for taking a broad view of what ‘engage in legal practice’ means, at least 

for the purposes of the Victorian law. The force of this warrant, could be overstated, though. 

25) An explanatory memorandum (EM) is, not binding on a Court, and further, it can only be 

considered, by the Court, in limited circumstances, because it is ‘extrinsic’ to words of the Statute. 

Such memoranda can be considered, under State and Territory laws (see, for instance s35(b)(iii) 

of the Victorian Legislation Interpretation Act 1984). A good summary of the times when a court 

can look at ‘extrinsic material’, and for what purpose, is set out in s80-5(2) of TASA 2009 (which 

relates to non-operative ‘guides’ in that Act). 

80-5(2) … In interpreting an operative provision, a Guide may only be considered: 

(a)  in determining the purpose or object underlying the provision; or  

(b)  to confirm that the provision’s meaning is the ordinary meaning conveyed by its text, 

taking into account its context in the Act and the purpose or object underlying the 

provision; or  

(c)  in determining the provision’s meaning if the provision is ambiguous or obscure; or  

(d)  in determining the provision’s meaning if the ordinary meaning conveyed by its text, 

taking into account its context in the Act and the purpose or object underlying the 

provision, leads to a result that is manifestly absurd or is unreasonable. 

3.1.2.2 Contravention is an offence (imprisonment or fine) 

26) It is evident that a contravention is an offence, with sanctions that include: 

a) imprisonment up to 2 years: or  

b) a fine of up to 250 ‘penalty units’.  

27) Currently a ‘penalty unit’ is $161.19 for the 2018-19, so the maximum monetary penalty would be 

$40,297.50.5 And this is the amount ‘per offence’.  

28) Again, imagine the number of ‘shelf’ companies and trust deeds, an accounting or tax agent firm 

might supply, in a year. If the supply of each one of those were treated as and offence, the 

maximum fine could be ruinous. 
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3.1.2.3 Exception for legal practice authorised by other law 

29) There is, effectively, an exemption from the prohibition on unqualified legal practice, albeit, well 

hidden. 

a) The prohibition in s10(1), on ‘engaging in legal practice’ applies unless you are a 

‘qualified entity’. 

b) ‘Qualified entity’ is, in turn defined in s6(1) of the Uniform 2014 Law. 

c) Paragraph (d) of that definition, includes the following: 

qualified entity means— 

… 

(d) “an individual engaged in legal practice under the authority of a law of the 

Commonwealth or of [an Australian] jurisdiction,  other than this Law or the 

Uniform Rules; or … 

 

 

30) This allows a ‘tax agent’ registered under TASA 2009 to ‘engage in legal practice’ to the extent 

that he or she is ‘authorised under a law of the Commonwealth … ‘. 

31) An important aspect, of the analysis which is to follow, is that ‘registered tax agents’ are 

authorised, by a Commonwealth law (TASA 2009), to provide ‘tax agent services’, which will 

include services, that could breach this prohibition, on unqualified practice, if it were not for the 

authority given to them, by this Commonwealth Act (and para (d) of the above definition). 

32) Oddly, this exemption is only for ‘individuals’ (and not companies, acting in their own right, as 

trustee or as a partner). The treatment of incorporated (and unincorporated) legal practices, under 

the Uniform 2014, is complicated and beyond the scope of this paper, but ought end up with the 

same result. 

3.1.2.4 Further exemptions (mentioned but not relevant) 

33) It is worth noting, at this juncture, that there is another exemption, in paragraph (e) of the 

definition of ‘qualified entity’ as well. It includes: 

(e) an entity engaged in legal practice of a kind specified in the Uniform Rules for the 

purposes of this definition, but only while the entity engages in the legal practice in 

accordance with any applicable requirements of the Uniform Rules; 

34) The ‘Uniform Rules’ are the NSW Legal Profession Uniform General Rules 2005. Despite 

potentially being of interest, in fact, it is not. The relevant rule, is r10(1) and it exempts the follow 

entities (which I have summarised, only generally – as they are not material, to this paper). 

a) Conveyancers (which Victoria licences, without them being lawyers); 

b) Land agents; 

c) Employees of Government authorities drawing instruments; 

d) Employees of Government authorities undertaking appearance work, in courts, etc. 

e) Public trustees; and  

f) Industrial organisations (unions). 
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3.1.2.5 Charging a fee is not an element of the Victorian Offence 

35) There is no need to charge a fee, to contravene the Victorian prohibition on unqualified legal 

practice – or, at least, on the face of the statute. This is evident from s10 of the Uniform 2014 

Law, quoted above, and there is nothing further in the Uniform law, that makes it a requirement. 

There may be a requirement, to charge a fee, under some of the definitions of the general 

prohibition – for instance, as a requirement for ‘consumer protection’ of relevant legal services. 

36) This is not the case, in every State and Territory. 

3.1.2.6 The prohibition on charging or retaining fees etc. 

37) Notwithstanding, the fact that there is no ostensible need to charge a fee, to offend the Uniform 

2014 Law, s10(2) does prevent offenders getting or keeping a fee or reward. It is short and 

remarkably effective (see above for exact wording). 

38) It is worth noting the following. 

a) It applies to an amount ‘in connection with the contravention’ of the prohibition on 

unqualified practice. It therefore includes, but is not limited to, amounts directly 

connected to the services and any kind of indirect reward. It would most likely include 

repaying ‘disbursements’ as well. 

b) It precludes the offender recovering any such amount. 

c) It also requires the offender to repay any such amount already received. 

39) Imagine the impact of this, on an accountant, if taking instructions, and then supplying a 

company, family trust deed, unit trust deed or SMSF deed, through some third party, non-lawyer 

supplier, was an offence. The offending firm would not only have to repay their fee, but, probably, 

also, the disbursements, leaving them out of pocket. If this was to a great number of clients, the 

effect could be ruinous. 

3.1.2.7 Untrue representations that you are qualified – further offence 

40) In addition to actually ‘engaging in legal practice’, a non-qualified entity’ can also contravene the 

prohibition on doing anything that states or implies that the person is entitled to engage in legal 

practice (including making representations, to that effect or advertising). 

41) This is pursuant to s11(1) of the Uniform 2014 Law, which provides as follows. 

11(1) An entity must not advertise or represent, or do anything that states or implies, that 

it is entitled to engage in legal practice, unless it is a qualified entity. 

Penalty: 250 penalty units. 

42) This time there is no custodial penalty, but it is still an offence, with the disciplinary and practice 

implications, mentioned above (in accounting and other professional practice areas, through their 

respective accrediting and supervisory bodies). 

43) There is also a subsidiary offence for individuals, who might have some responsibility for the 

relevant entity’s offending conduct. This is in s11(2), which provides as follows: 

11(2) A director, partner, officer, employee or agent of an entity must not advertise or 

represent, or do anything that states or implies, that the entity is entitled to engage 

in legal practice, unless the entity is a qualified entity. 

Penalty: 50 penalty units. 
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3.1.3 Table of legal prohibitions 

44) You will have noted that I’ve analysed the Uniform 2014 legislation, under the following 

categories, or headings. 

a) The particulars of the practise prohibition (relevant provision, scope of prohibition and 

criminal sanctions). 

b) Whether the prohibition depends on having charged a fee. 

c) Whether any offender can keep his or her fees etc. 

d) Whether there’s an exemption for ‘legal practice’ authorised by Commonwealth Law. 

e) Particulars of the prohibition on unqualified entities representing they are qualified (the 

section and the particulars of the criminal sanction). 

45) And, I propose to survey the law in the remaining jurisdictions, under the same categories. 

46) To assist with this, I’ve prepared a brief tabular summary - below. 

 

Legislation 

(see glossary) 

 

Unlawful 

practise 

Offence (fee 

requirement?) 

Offender can 

keep fees? 

‘Commonwealth 

Act’ exclusion? 

‘Holding out’ 

unlawful? 

Uniform Law 

(Vic & NSW) 

S10(1); short 

definition;  

250 Units, 2 

years 

No Fee 

Requirement 

Cannot keep 

fees, etc. – 

s10(2) 

For ‘individual’ – 

s10(1), ‘qualified 

entity’ definition 

(para (d)) 

Yes. 

s11(1)&(2) 

250 Units (no 

prison) 

ACT Act 

 

S16(1); 

detailed 

definition;  

100 Units 

Fee 

requirement, 

s16(2) – a 

defence 

Cannot keep 

fees, etc. – 

s16(6)&(7) 

Commonwealth 

Act exclusion, 

s16(3)(a) 

Yes, 

s17(1)&(2) 

50 Units 

NT Act 

 

S18(1); short 

definition; 

500 Units 

Fee 

requirement, 

s18(3) –  

a defence 

Cannot keep 

fees, etc. – 

s18(4)&(5) 

Commonwealth 

Act exclusion, 

s18(2)(a) 

Yes, 

s19(1)&(2) 

500 Units 

Qld Act 

 

S24; short 

definition;  

300 Units, 2 

years 

No Fee 

Requirement 

Cannot keep 

fees, etc. – 

s24(4)&(5) 

Commonwealth 

Act exclusion, 

s23(1)(a) 

Yes, 

s25(1)&(2) 

300 Units & 

2 years 

SA Act 

 

S21(1); 

detailed 

definition;  

$50,000 

Fee 

requirement for 

specific conduct 

prohibitions 

(only) - s21(2) 

Can keep fees 

etc. 

No 

Commonwealth 

Act exclusion 

Yes, s21(1); 

$50,000. 

s23(1)&(2) 

$10,000 

Tas Act 

 

S13(1); short 

definition;  

200 Units, 2 

Years 

No Fee 

Requirement 

Cannot keep 

fees, etc. – 

s13(4)&(5) 

Commonwealth 

Act exclusion, 

s13(2)(a) 

Yes, s14(1) 

100 Units 

WA Act 

 

S12(1); 

Medium 

definition;  

$20,000 

Fee 

requirement, 

s12(4) –  

a defence 

Cannot keep 

fees, etc. – 

s12(6)&(7) 

Commonwealth 

Act exclusion, 

s12(3)(a) 

Yes, s13(1) 

$20,000 
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47) You will note that, counting the Uniform 2014 Law (already surveyed) as one ‘jurisdiction’: 

a) There are 4 jurisdictions with the ‘minimalist’ definition, of the prohibited practice conduct; 

1 with a medium definition; and 2 with a detailed definition. 

b) There is a practice prohibition, in every jurisdiction, with criminal sanctions in every 

jurisdiction. There are monetary penalties, in each jurisdiction, but 3 with custodial 

options. 

c) There are 4 jurisdictions where practising for reward is necessary, to have contravened 

the unqualified practice prohibition (or it is a defence, to prove that you did NOT receive 

any reward).  

d) In no jurisdiction, can an offender, keep the financial benefits of their contravening 

conduct, save for South Australia. 

e) There is at least a partial exemption, for ‘legal practice’ authorised by a Commonwealth 

Act, in every jurisdiction, but one – again: South Australia. 

f) It is an offence, for an unqualified person, to represent they are qualified, in all 

jurisdictions. There are criminal sanctions, in all jurisdictions, but they are all monetary 

sanctions (and none have custodial options). 

3.1.4 Practise prohibitions in other jurisdictions 

48) I will now embark on a more detailed survey of the prohibitions, in the other jurisdictions (but not 

in Victoria and New South Wales, which I have already reviewed). 

3.1.4.1 Minimalist prohibitions (NT, Qld & Tas) 

49) The jurisdictions that have minimalist definitions of prohibited conduct, like in the Uniform 2014 

Law (‘engage in legal practice’), are the Northern Territory, Queensland and Tasmania. The 

relevant provisions are set out below. 

NT 2007 Act 

18 Prohibition on engaging in legal practice when not entitled 

(1) A person who is not an Australian legal practitioner must not engage in 

legal practice in this jurisdiction. 

Maximum penalty: 500 penalty units. 

 

Queensland 2007 Act 

24  Prohibition on engaging in legal practice when not entitled 

(1)  A person must not engage in legal practice in this jurisdiction unless the person is 

an Australian legal practitioner. 

Maximum penalty — 300 penalty units or 2 years imprisonment. 
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Tasmania 2007 Act 

13.  Prohibition on engaging in legal practice when not entitled 

(1)  A person must not engage in legal practice in this jurisdiction unless the 

person is an Australian legal practitioner. 

Penalty:  Fine not exceeding 200 penalty units, or imprisonment for a 

term not exceeding 2 years, or both. 

3.1.4.2 Medium scope prohibitions (WA) 

50) The jurisdiction that has a limited extensions of the general prohibition, on unqualified practice, is 

Western Australia.  

51) The general prohibition, is the same as in the Uniform 2014 Law: not to ‘engage in legal practice’. 

The relevant provision is as follows. 

12. Prohibition on engaging in legal practice when not entitled 

… 

(2) A person must not engage in legal practice in this jurisdiction unless the person is 

an Australian legal practitioner. 

Penalty:  a fine of $20 000. 

 

52) However, there are further express words, defining some things as ‘legal work’ that will constitute 

‘engaging in legal practice’. This is in s12(1), which provides as follows. 

12. Prohibition on engaging in legal practice when not entitled  

(1) In this section —  

legal work means —  

(a) any work in connection with the administration of law; or 

(b) drawing or preparing any deed, instrument or writing relating to or 

in any manner dealing with or affecting —  

(i) real or personal estate or any interest in real or personal 

estate; or 

(ii) any proceedings at law, civil or criminal, or in equity; 

 

53) This definition of ‘legal work’ plugs straight into the: ‘engages in legal practice’ prohibition, which 

can be seen from s12(4), which makes this link (in the course of articulating the defence for not 

charging fees, etc). Subsection (4) provides as follows. 

12. Prohibition on engaging in legal practice when not entitled  

… 

(4) It is a defence to a prosecution for an offence against subsection (2) [‘engaging in 

legal practice’] in relation to the doing of legal work to show that the person who did 

the legal work has not directly or indirectly been paid or remunerated or promised or 

expected pay or remuneration for the work so done (the unpaid work). 

3.1.4.3 More detailed prohibitions (ACT) 

54) The jurisdictions that have more detailed extensions of the general prohibition, on unqualified 

practice, are the Australian Capital Territory and South Australia.  
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55) In the ACT, the relevant provisions are as follows. 

ACT 2006 Act 

16 Prohibition on engaging in legal practice if not entitled  

(1) A person commits an offence if— 

(a) the person engages in legal practice in the ACT; and 

(b) the person is not an Australian legal practitioner.  

Maximum penalty:  100 penalty units. 

Examples of engaging in legal practice 

1 preparing a will or other testamentary instrument 

2 preparing an instrument creating or regulating rights between people 

3 preparing an instrument relating to property or a legal proceeding 

4 acting as advocate for someone in a proceeding before a court or tribunal 

5 preparing papers to be used in support of, or opposition to, an application 

for the grant of probate or letters of administration 

Note An example is part of the Act, is not exhaustive and may extend, but 

does not limit, the meaning of the provision in which it appears (see 

Legislation Act, s 126 and s 132). 

56) The ACT prohibition is very extensive. One classic prohibition, however, is easy to miss. This is 

the Victoria 1958 Act, s93(1) prohibition on preparing instruments that relate to real or personal 

property. This is, in fact, covered by Example 3, which refers to: ‘preparing an instrument relating 

to property’ (which would include both real and personal property). It would also be implicitly 

covered by Example 2: ‘preparing an instrument creating or regulating rights between people’. 

57) The prohibition on ‘preparing an instrument creating … rights between people’ could well apply to 

the creation of companies and trusts – a thing that tax agents and accountants regularly do, to 

help their clients. There is some risk that that, even taking instructions, to supply to a formation 

service, will still be, relevantly ‘preparing’ those instruments (as the SA 1981 Act expressly 

provides – see s21(4)(ba) below). 

58) In the ACT, there is an exception for unqualified persons, ‘engaging in legal practice’, if a ‘law of 

the Commonwealth … authorises [that] conduct…’ (in s16(5)). However, this will be of no 

assistance, as the authority that TASA 2009 gives registered tax agents, to practise, does not go 

this far. ‘Tax agent services’ includes ‘ascertaining’, and ‘advising’ on, rights, obligations and 

entitlements, under various ‘taxation laws’. But it does not extend to creating entities, or rights in 

those entities. Nor does ‘representing an entity in their dealings with the Commissioner’ cover 

creating these sorts of instruments.  

3.1.4.4 More detailed prohibitions (SA) 

59) South Australia, is the other jurisdiction, with a detailed definition of offending conduct (by an 

unqualified person). 

60) This is in s21(1), (2) & (4) of the SA 1981 Act, which provide as follows. 

SA 1981 Act 

21 – Entitlement to practice 

(1)  A natural person must not practise the profession of the law, or hold himself or 

herself out, or permit another to hold him or her out, as being entitled to practise 

the profession of the law unless the person—  

(a)  is a local legal practitioner; or  
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(b)  is an interstate legal practitioner.  

Maximum penalty: $50,000.  

(2)  Without limiting the generality of subsection (1), but subject to subsections (3) and 

(3a), a person practises the profession of the law, if acting for fee or reward on 

behalf of some other person he or she—  

(a)  prepares any will or other testamentary instrument; or  

(b)  prepares an instrument creating, transferring, assigning, modifying or 

extinguishing any estate or interest in real or personal property; or  

(c)  prepares any instrument relating to the formation of a body corporate, any 

amendment to the constitution, rules or regulations of a body corporate, any 

prospectus or take-over scheme relating to a body corporate, or any 

instrument affecting the rights of shareholders or debenture holders in a 

body corporate or any scheme of arrangement in respect of a body 

corporate; or  

(d)  prepares any other instrument creating, transferring, assigning, modifying 

or extinguishing any right, power or liability at law or in equity; or  

(e)  represents any party to proceedings in a court or tribunal. 

… 

(4) For the purposes of this Act—  

(a)  a person practises the profession of the law, or holds himself or herself out 

as entitled to practise the profession of the law, if the person does so 

personally, or through the agency or instrumentality of some other person;  

(b)  a person acts for fee or reward if the person acts for, or in expectation of, a 

pecuniary benefit or material advantage;  

(ba)  a person prepares an instrument if the person takes instructions for the 

preparation of such an instrument;  

(c)  a person represents a party to proceedings before a court or tribunal if the 

person—  

(i)  prepares, on behalf of that party, any legal process relating to the 

proceedings; or  

(ii)  takes instructions from or gives advice to that party in relation to the 

conduct of the proceedings; or  

(iii)  takes, on behalf of that party, any other step in the proceedings;  

(d)  an employed legal practitioner who provides legal advice, or legal services 

of a kind mentioned in subsection (2), for or on behalf of his or her 

employer or clients of his or her employer practises the profession of the 

law. 

 

61) The SA 1981 Act has direct ramifications for accountants and registered tax agents. 

a) In South Australia, it is clear that an unqualified person cannot prepare documents for 

the formation of a company (s21(2)(c)). If an accountant or agent, were to prepare the 

documents, to create a company, that would be a clear breach. If this tax agent, took 

instructions, and supplied them to an unqualified formation business, they are still 

regarded as ‘’practising the profession of the law’ (prohibited by ss(1)) by virtue of 

s21(4)(ba).  

b) Similarly, s23(2)(d) prevents an unqualified person ‘preparing any … instrument creating 

… any right … in law or equity’. This will produce equivalent problems, for an unqualified 

person helping a client create a trust (family trust, unit trust, or SMSF). 
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c) Also, s23(2)(d) would also prevent an unqualified person ‘preparing’ a income distribution 

resolution, for a family trust, as that would (probably) ‘create [a] right … in equity’ (being 

the equitable right to an amount representing that trust’s income). 

62) And it would not help, that the person was a registered tax agent.  

a) First, there would be no Constitutional inconsistency, between the SA Act and 

TASA 2009, which pivots on the definition of ‘tax agent services’. Tax Agents are 

authorised to give provide such services, and a State act that purported to take away that 

right, would be invalid, to that exent, under s109 of the Constitution of Australia (see 

Heading 6). This definition extends to ‘ascertaining’, and ‘advising’ about, rights, 

obligations and entitlements under various ‘taxation laws’. However, it does not extend to 

creating entities, or rights in those entities. I discuss the scope of this authority, 

subsequently (under Heading 7.3). 

b) Second, there is no exclusion, in South Australia, for legal services authorised by a 

Commonwealth law (as there is in all other jurisdictions). 

63) South Australia is the oldest of the State and Territory acts, regulating the legal profession, and it 

contains the most, of the older, more detailed prohibitions. It appears, to me, to be a dangerous 

jurisdiction, for the legally unqualified. 

3.1.5 Sanctions for practise contravention (other jurisdictions) 

64) The three (3) jurisdictions which have both monetary and custodial sanctions, for the relevant 

unqualified practice offence are: 

a) Victoria and New South Wales (Vic & NSW) - under the Uniform 2014 Law, s10(1) – a 

maximum penalty of 250 penalty units or 2 years imprisonment. 

b) Queensland - under the Qld 2007 Act, s24(1) – a maximum penalty of 300 penalty units 

or 2 years imprisonment. 

c) Tasmania - under the Tas 2007 Act, s12(1) – a maximum penalty of 200 penalty units or 

2 years imprisonment. 

65) The four (4) jurisdictions that have only monetary penalties, are the following: 

a) Australian Capital Territory (ACT) - under the ACT 2006 Act, s16(1) – a maximum 

penalty of 100 penalty units. 

b) Northern Territory (NT) - under the NT 2007 Act, s18(1) – a maximum penalty of 500 

penalty units. 

c) South Australia (SA) - under the NT 2007 Act, s21(1) – a maximum penalty of $50,000. 

d) Western Australia (SA) - under the WA 2008 Act, s12(2) – a maximum penalty of 

$20,000. 

3.1.6 Litigation role permitted - acting for clients? 

66) The general law is clear that this is a quintessentially legal function and that this would be 

prohibited, for an unqualified person, as part of ‘engaging in legal practice’.  
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67) It is of interest, however, to see the extent to which, any of these State or Territory regulatory 

acts, permit unqualified persons to act for clients in their litigation. This is because TASA 2009 

gives registered tax agents the right to ‘represent[ ] an entity in their dealings with the 

Commissioner’. 

68) It is not clear whether this Commonwealth ‘authority’, includes ‘representing’ taxpayers, 

in litigation against the Commissioner, but, in practice, registered tax agents do 

represent their clients, in the Administrative Appeals Tribunal (AAT) and not, to my 

knowledge, in the Courts. This might be to do with the substantive task being beyond the 

skills of a tax agent (rather than some deficiency in their right to do so). 

69) This AAT position could, also, be a function of the AAT Act, s32(1) of which, allows persons 

(in the taxation division) to be represented by ‘another person’ (implying it could be anyone). 

70) This provision in the AAT Act, would activate an exception, in South Australia, which gives 

permission to an unqualified person, to ‘represent a party to a proceeding’, where some other 

Australian law authorized it. 

SA 1981 Act 

21(3) This section [which prohibits unqualified practise] does not prevent -  

… 

(g)  an unqualified person from representing a party to proceedings in a court or 

tribunal for fee or reward, if the person is authorised by or under the Act by 

which the court or tribunal is constituted, or any other Act, to do so; or  

 

71) This, however, is the extent to which the SA 1981 Act allows legal practice, authorised by other 

Australian laws. All the other jurisdictions exempt any form of ‘legal practice’, authorised by such 

laws. 

72) Also, this South Australian exemption, follows provisions, in the same Act, making it clear that 

representing someone, in litigation, is the ‘practise of the profession of the law’, and is prohibited, 

for unqualified persons. This can be seen by the following provision. 

21(2) Without limiting the generality of subsection (1) [prohibiting unqualified practise of the 

profession of the law] … a person practises the profession of the law, if acting for a fee or 

reward on behalf of some other person he or she –  

… 

(e)  represents any party to proceedings in a court or tribunal. 

 

73) The ACT, also makes it clear that representing someone, in litigation, is legal practice, prohibed 

for unqualified persons. This can be seen from the following provision.  

ACT 2006 Act 

16 Prohibition on engaging in legal practice if not entitled  

(1) A person commits an offence if— 

(a) the person engages in legal practice in the ACT; and 
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(b) ….  

Maximum penalty:  100 penalty units. 

Examples of engaging in legal practice 

… 

3 preparing an instrument relating to … a legal proceeding 

4 acting as advocate for someone in a proceeding before a court or 

tribunal 

 

74) And, perhaps out of an excess of caution, two jurisdictions make it clear that a person, who 

represents themselves, in litigation, is not engaging in unqualified legal practice. They are 

Tasmania and Western Australia, in the provisions set out below. 

Tas 2007 Act 

13(2)  Subsection (1) [the general prohibition on unqualified practise] does not apply to 

engaging in legal practice of the following kinds: 

… 

(m)  appearing or defending in person; 

 

WA 2008 Act 

12(3) Subsection (2) does not apply to engaging in legal practice of the following 

kinds — 

… 

(d) appearing or defending in person in a court; 

 

3.1.7 Authority to practise in Commonwealth law (all but SA) 

75) Five (5) jurisdictions have similar exceptions, from unqualified legal practice, for conduct 

authorised by a Commonwealth Law.  

• Australian Capital Territory (ACT); 

• Northern Territory (NT); 

• Queensland (Qld); 

• Tasmania (Tas); and  

• Western Australia (WA), 

76) This is relevant, of course, as ‘registered tax agents’ are authorised by a Commonwealth statute: 

TASA 2009, to provide ‘tax agent services’, which might, in some jurisdictions, in some 

circumstances, involve breaches of the prohibition on unqualified legal practice, or related holding 

out and advertising. 

77) The relevant provisions are in the following terms. 

ACT 2006 Act 

16(3) Subsection (1) [the unqualified practice prohibition] does not apply to engaging in 

legal practice of the following kinds: 

(a) legal practice engaged in under a territory law or a law of the 

Commonwealth; 
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NT 2007 Act 

18(2) Subsection (1) [the unqualified practice prohibition] does not apply to engaging in 

legal practice of the following kinds: 

(a) legal practice engaged in under the authority of a law of this jurisdiction or 

of the Commonwealth; 

Qld 2007 Act 

24(2)  Subsection (1) [the unqualified practice prohibition] does not apply to engaging in 

legal practice of the following kinds— 

(a)  legal practice engaged in under the authority of a law of this jurisdiction or 

the Commonwealth; 

Tas 2007 Act 

13(2)  Subsection (1) [the unqualified practice prohibition] does not apply to engaging in 

legal practice of the following kinds: 

(a)  legal practice engaged in under the authority of a law of this jurisdiction or 

of the Commonwealth; 

WA 2008 Act 

12(3) Subsection (2) [the unqualified practice prohibition] does not apply to engaging in 

legal practice of the following kinds —  

(a) legal practice engaged in under the authority of a law of this jurisdiction or 

of the Commonwealth; 

 

78) You will recall that the same ‘Commonwealth law’ exemption, is in the Uniform 2014 Law, but only 

for individuals. It works this way. 

a) The prohibition in s10(1), on ‘engaging in legal practice’ applies unless you are a 

‘qualified entity’. 

b) ‘Qualified entity’ is, in turn defined in s6(1) of the Uniform 2014 Law. 

c) Paragraph (d) of that definition, includes the following: 

qualified entity means— 

… 

(d) “an individual engaged in legal practice under the authority of a law of the 

Commonwealth or of [an Australian] jurisdiction,  other than this Law or the 

Uniform Rules; or … 

79) South Australia appears to be the only jurisdiction to not have a ‘carve-out’ (from their unqualified 

legal practise prohibitions, for persons otherwise authorised, by legislation in their own State, or 

Commonwealth law. Constitutional invalidity, however, will achieve the same result. 

3.1.8 Charging a fee relevant to prohibition (other jurisdictions) 

80) There are three (3) jurisdictions, where the prohibitions can be breached, whether the unqualified 

person charges a fee or not. They are: 

• Queensland – under the Qld 2007 Act; 

• Tasmania – under the Tas 2007 Act; and 

• Victoria and NSW (treating them as one) – under the Uniform 2014 Law. 
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81) Three (3) jurisdictions provide a defence, to the primary prohibitions (unqualified practice and 

advertising, etc.) if there was no fee or reward.  

a) Those jurisdictions and their respective statutes are: 

• Australian Capital Territory – ACT 2006 Act. 

• Northern Territory – NT 2007 Act. 

• Western Australia – WA 2008 Act. 

b) The relevant provisions, are as follows. 

ACT 2006 Act 

16(2) It is a defence to a prosecution for an offence against subsection (1) [the general 

prohibition on unqualified legal practice] if the defendant proves that the defendant 

did not engage in the legal practice for fee, gain or reward. 

NT 2007 Act 

18(3) It is a defence to a prosecution for an offence against subsection (1) [the general 

prohibition on unqualified legal practice] if the defendant proves that the defendant 

did not engage in the legal practice for fee, gain or reward. 

WA 2008 Act 

12(4) It is a defence to a prosecution for an offence against subsection (2) in relation to 

the doing of legal work to show that the person who did the legal work has not 

directly or indirectly been paid or remunerated or promised or expected pay or 

remuneration for the work so done (the unpaid work). 

82) The South Australian jurisdiction has a hybrid system. There is no requirement to act for fee or 

reward, to breach the primary practise prohibition (on unqualified practise of the profession of the 

law), and there is no defence, for not charging.  

83) However, s21(2) of the SA 1981 Act, lists a number of categories, of conduct, that are defined as 

breaching the primary practise prohibition, if done for fee or reward. The relevant portion of s21(2) 

is set out below. 

SA 1981 Act 

21(2)  Without limiting the generality of subsection (1) [the general prohibition on 

unqualified ‘practice of the profession of the law] … a person practises the 

profession of the law, if acting for fee or reward on behalf of some other person he 

or she—  

(a)  prepares any will or other testamentary instrument; or  

…  [other specific conduct regarded as ‘practice of the profession of the law’] 

(e)  represents any party to proceedings in a court or tribunal. 

3.1.9 No entitlement to fees etc. (other jurisdictions) 

84) Typically, relevant State and Territory Acts prohibit an unqualified person  

a) recovering any fee or other amount, that was related to their contravening conduct, and 

also  

b) entitle the client (victim?) to recover, by legal action, any remuneration or other amounts 

already paid. 
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85) The acts (and jurisdictions) where that is so, are the following. 

ACT 2006 Act 

16(6) A person [the offender] is not entitled to recover any amount in relation to 

anything the person did in contravention of subsection (1) [the general prohibition 

on unqualified legal practice]. 

    (7) A person may recover from someone else [the offender], as a debt owing to the 

person, any amount the person paid to the other person in relation to anything the 

other person did in contravention of subsection (1) [the general prohibition on 

unqualified legal practice]. 

NT 2007 Act 

18(4) A person [the offender] is not entitled to recover any amount in respect of anything 

the person did in contravention of subsection (1) [the general prohibition on 

unqualified legal practice]. 

    (5) A person may recover from [the offender], as a debt due to the person, any amount 

the person paid to the [offender] in respect of anything the [offender] did in 

contravention of subsection (1) [the general prohibition on unqualified legal 

practice]. 

Qld 2007 Act 

24(4) A person [the offender] is not entitled to recover any amount in relation to 

anything the person did in contravention of subsection (1) [the general prohibition 

on unqualified legal practice]. 

    (5)  A person may recover from someone else ([the offender]), as a debt due to the 

person, any amount the person paid to the [offender] for anything the [offender] 

did in contravention of subsection (1) [the general prohibition on unqualified legal 

practice]. 

Tas 2007 Act 

13(4)  A person [the offender] is not entitled to recover any amount in respect of anything 

the offender] did in contravention of subsection (1) [the general prohibition on 

unqualified legal practice]. 

    (5)  A person may recover from [the offender], as a debt due to the person, any amount 

the person paid to the [offender] in respect of anything the [offender] did in 

contravention of subsection (1) [the general prohibition on unqualified legal 

practice]. 

Uniform 2014 Law 

10(2) An entity [the offender] is not entitled to recover any amount, and must repay any 

amount received, in respect of anything the [offender] did in contravention of 

subsection (1). Any amount so received may be recovered as a debt by the person 

who paid it. 

WA 2008 Act 

12(6) A person [the offender] is not entitled to recover any amount in respect of anything 

the [offender] did in contravention of subsection (2) [the general prohibition on 

unqualified legal practice]. 

     (7) A person may recover from [the offender] in a court of competent jurisdiction, as a 

debt due to the person, any amount the person paid to the [offender] in respect of 

anything the [offender] did in contravention of subsection (2) [the general 

prohibition on unqualified legal practice]. 

86) It appears that in South Australia, there is nothing preventing an offending person, being able to 

recover a negotiated fee, and nothing requiring an offending person having to repay remuneration 

already paid. (This seems unlikely, but my searches through the SA 1981 Act, don’t disclose any 

sign of a provision like the ones in every other jurisdiction.)  
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3.1.10 Prohibitions on representing oneself as qualified (other jurisdictions) 

87) I will set out the prohibitions, on an unqualified person representing that they are qualified, in each 

jurisdiction, alphabetically, save for South Australia, which I will leave to the end, as it is different, 

at least in form, if not, also, reach. 

88) In the Australian Capital Territory, there is a primary prohibition on advertising or representing 

that you are entitled to engage in legal practice (in s17(1) of the ACT 2006 Act). 

a) Section 17(2) creates an equivalent offence, for the people, through whom a company 

acts, similarly advertising or representing the company as entitled to carry on legal 

practice (s17(2)).  

b) Section 17(3) creates a ‘carve-out’ from this prohibition (on advertising etc.) for the 

categories of legal practice expressly permitted by s16(3) (viz: the ‘carve out’ from the 

unqualified practice prohibition).  

c) Section 17(4) expressly extends these prohibitions to ‘anything that states or implies that 

the person or the corporation is entitled to engage in legal practice.’ 

d) I have reproduced just the main exemption (s17(1)), below. 

ACT 2006 Act 

17 Prohibition on representing or advertising entitlement to engage in legal practice 

if not entitled  

(1) A person commits an offence if— 

(a) the person represents or advertises that the person is entitled to engage 

in legal practice; and 

(b) the person is not an Australian legal practitioner. 

Maximum penalty:  50 penalty units. 

89) In the Northern Territory, the prohibition is very similar, to that in the ACT, except that the 

maximum penalty is 10 times as many penalty units. The similarity includes the further offence, 

relating to companies, the ‘carve-out’ for permitted areas of practice, and conduct that ‘implies’ 

qualification. The main prohibition (on advertising etc.) is s19(1), set out below. 

NT 2007 Act 

19 Prohibition on representing or advertising entitlement to engage in legal 

practice when not entitled 

(1) A person who is not an Australian legal practitioner must not represent or 

advertise that the person is entitled to engage in legal practice. 

Maximum penalty: 500 penalty units. 

90) The Queensland provisions provide very similar prohibitions (on advertising or representing 

oneself as qualified). The maximum penalties, however, are the same as actual unqualified 

practice: 300 penalty units and 2 years in prison. For the primary prohibition, see s25(1) of the Qld 

2007 Act, which I set out below. 

Qld 2007 Act 

25  Prohibition on representing or advertising entitlement to engage in legal 

practice when not entitled 

(1)  A person must not represent or advertise that the person is entitled to 

engage in legal practice unless the person is an Australian legal practitioner. 

Maximum penalty—300 penalty units or 2 years imprisonment. 
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91) In Tasmania, the prohibition on falsely advertising or representing qualification, is in similar 

format. The maximum penalty is only 100 penalty units (compared with 200 penalty units, and 2 

years in prison, for actual unqualified practice: $20,000). For the primary prohibition, see s14(1) of 

the Tas 2007 Act, which I set out below. 

Tas 2007 Act 

14.  Prohibition on representing or advertising entitlement to engage in legal 

practice when not entitled 

(1)  A person must not represent or advertise that the person is entitled to 

engage in legal practice unless the person is an Australian legal practitioner. 

Penalty: Fine not exceeding 100 penalty units. 

92) In Western Australia, the prohibition on falsely advertising or representing qualification, is in 

similar format. The maximum penalty is the same as for actual unqualified practice: $20,000. For 

the primary prohibition, see s13(1) of the WA 2008 Act, below. 

WA 2008 Act 

13. Prohibition on representing or advertising entitlement to engage in legal 

practice when not entitled  

(1) A person must not represent or advertise that the person is entitled to 

engage in legal practice unless the person is an Australian legal practitioner. 

Penalty: a fine of $20,000. 

93) In South Australia, the prohibitions, against representing oneself as qualified, are worded and 

structured differently (like nearly everything in the SA 1981 Act). 

a) The prohibition is worded in terms of ‘holding out’ (not ‘representing or advertising’ that 

the person is qualified – though there may be no substantive difference, eventually). 

b) The primary prohibition (on holding out) is built into the same provision (s21(1)) that 

prohibits an unqualified person actually practising in the profession of the law – and thus 

this prohibition carries the same maximum penalty: $50,000. 

c) There is a lesser offence of pretending to hold a degree etc, or implying that you do, in 

s23(1) – a maximum fine of $10,000. 

d) There is a similar (lesser) offence of holding out that another (unqualified) person is 

qualified, to practice the profession of the law (s23(2)). 

e) I set these provisions out below. 

SA 1981 Act 

21 – Entitlement to practice 

(1)  A natural person must not practise the profession of the law, or hold himself or 

herself out, or permit another to hold him or her out, as being entitled to practise 

the profession of the law unless the person—  

(a)  is a local legal practitioner; or  

(b)  is an interstate legal practitioner.  

Maximum penalty: $50,000.  

23 – Unlawful representations 

(1)  If any person (whether or not a legal practitioner) with a view to attracting 

business, falsely pretends to be the holder of any degree, diploma or certificate in 

law or adopts any style that leads reasonably to the false inference that the person 

holds any degree, diploma or certificate in law, the person is guilty of an offence.  

Maximum penalty: $10,000.  
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(2)  If a person (whether or not a legal practitioner) holds out an unqualified person as 

being entitled to practise the profession of the law, the person is guilty of an 

offence.  

Maximum penalty: $10,000. 

4 Specific v’s general prohibitions - including 

the Victoria 1958 Act 

4.1 Introduction 

94) There is an important issue as to whether the specific prohibitions are included in the general 

prohibition, or whether they extend the scope of the general prohibition of ‘engaging in legal 

practice’. 

a) We can get a sense of this by having a look at how these prohibitions are worded and 

the degree of commonality. 

b) There are three jurisdictions (ACT, SA & WA), that currently have specific conduct 

prohibited and, in each of these, they are worded as feeding into the meaning of the 

general prohibition (on unqualified persons ‘engaging in legal practice’ 6). 

c) The now repealed Victoria 1958 Act, had a raft of fairly similar, specific prohibitions, that 

were interwoven, with the general prohibition (but not always expressly included in the 

general prohibition). 

d) The Victoria 1996 Act dramatically changed the wording, of the 1958 prohibitions, 

collapsing them into just 4 words: ‘engage in legal practice’. The Explanatory 

Memorandum, to the relevant 1996 Bill, noted the dramatic change in wording, in the 

following terms. 

PART 12-UNQUALIFIED PRACTICE 

Note: The concept of "engaging in legal practice" is used throughout the Bill. This 

concept is the same as "acting or practising as a legal practitioner" [the 1958 

general prohibition it was replacing] and other similar phrases used in other 

jurisdictions and is intended to invoke the common law learning on what defines 

the practice of a lawyer. 

 

95) It is also important, that I set out the 1958 Victorian Law, as it was that law, which was being 

considered, in two leading cases, on the meaning of ‘engage in legal practice’. They are: Cornall v 

Nagle [1995] VicRep 50 and LIV v Felman [1998] 4 VR 324, which I will discuss later (under 

Heading 5). 
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4.2 1958 Victorian legislation relevant to leading cases 

4.2.1 The general prohibition – the Victorian 1958 Act 

96) The general prohibition was in s90 of the Victorian 1958 Act and it provided as follows. 

90. (1) No person shall be qualified to act or practise or shall act or practise as a solicitor 

unless - 

(a) he is a practitioner [admitted and enrolled as a practitioner in the Supreme 

Court of Victoria]; and 

(b) he holds a practising certificate for the time being in force which authorises 

him to act or practise in the capacity concerned. 

(2) Any person who is not so qualified is in this Division referred to as an “unqualified 

person”. 

(3) … 

(4) A person shall not be capable of maintaining any action or suit for the recovery of 

any fee reward or disbursement for or in respect of any business matter or thing 

done by him as a solicitor whilst he was an unqualified person. 

(5) … 

(6) Every person who contravenes or fails to comply with the provisions of sub-

section (1) of this section shall be guilty of an offence and shall be liable on 

summary conviction to a penalty of not more than Fifty pounds and in addition 

shall be guilty of a contempt of the Court and shall be liable to be punished 

accordingly. 

(7) On application, made in that behalf, by the Secretary [of the LIV], the Supreme 

Court may, if is satisfied that an unqualified person [1] is acting or practising as a 

solicitor or [2] is using a name or title implying that he is qualified or [3, is] 

holding himself out as being qualified to practise as a solicitor, make an order 

restraining that person from so acting or practising or from using that name or title 

or from holding himself out as being qualified to practise as a solicitor. 

97) The following elements of the prohibitions are of interest. 

a) The general prohibition is now stripped back, so that the only thing prohibited, is ‘acting 

or practising as a solicitor’ (see ss(1)). This is, essentially the wording carried forward, in 

all the subsequent Victorian statutes (viz: ‘engaging in legal practice’). 

b) To avoid prosecution, as unqualified, the person must not only be a practitioner (admitted 

and enrolled as a practitioner in the Supreme Court of Victoria) but also have a practising 

certificate (see ss(1)(b)). 

c) There was no longer a requirement that the offending conduct is done for ‘fee or reward’, 

in order for a prosecution to be successful (see ss(1)). This, too, has been carried 

forward in all later regulatory statutes, in Victoria. 

d) However, the provision precluding an unqualified person recovering a fee or 

disbursement, for anything done as a solicitor, whilst unqualified, remains (see ss(4)). 

e) There was not, at the time (yet), an obligation to repay fees or disbursements, already 

received, from offending conduct. That would come later. 

f) The statute, then, gave the Court a power to intervene and restrain the stated offending 

conduct, but the application can only be brought by ‘the Secretary’ of the Law Institute of 

Victoria (ss(7)). 

g) Breaching the prohibition is both an offence and a contempt of Court (s90(6)). 
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h) There is no special provision as to who may bring a prosecution action (c/f, the ss(7) 

restraining order provision). 

4.2.2 Specific prohibitions – the Victorian 1958 Act 

98) The specific prohibitions, in s27 of the 1928 Act, had been carried forward and broadened, in the 

1958 Act. 

99) This was in s93, which provided as follows. 

93. (1) Any unqualified person who for or in expectation of any fee gain or reward 

(whether direct or indirect) draws fills up or prepares any instrument [1] creating 

or regulating rights between parties or [2] relating to real or personal property or 

[3] any legal proceedings, shall be guilty of an offence and be liable on summary 

conviction to a penalty of not more than Fifty pounds and shall in addition be 

guilty of a contempt of the Court and liable to be punished accordingly. 

(2) … 

(3) No prosecution under this or the last preceding section [92, about ‘holding out’…] 

shall be commenced except with the consent of the Attorney-General. 

 

100) The following elements of the prohibitions are of interest. 

a) The general format was the same (as s27 in the 1928 Act), subject to what follows. 

b) The expectation of fee, gain or reward could then be ‘indirect’ as well as ‘direct’. 

c) The prohibitions, then, related simply to ‘instruments’ (dropping the reference to 

‘conveyance’ or ‘deed’). 

d) The prohibition then extended to instruments relating to ‘personal property’ (and was not 

limited to just ‘real property’). 

e) There was, then, a requirement to get the consent of the ‘Attorney-General’ before a 

prosecution could be commenced, under this provision. 

4.2.3 Ancient prohibition – The Victorian 1958 Act 

101) Section 111 of the Victorian 1958 Act, essentially reproduced the wording in s23 of the 

Victorian 1928 Act – described by Phillips J, in Cornall v Nagle, as the ‘ancient prohibition’.7 The 

wording was as follows. 

111. Except so far as is otherwise expressly enacted no person shall act as a 

solicitor or as such solicitor sue out any writ or process or commence carry on solicit or 

defend any action suit or other proceeding in the name of any other person or in his own 

name in the Supreme Court, Insolvency Court, County Court, Court of Mines, Court of 

General Sessions, or Court of Petty Sessions or before any judge or chairman of any such 

Courts or before any warden justice or justices unless such person has been admitted an 

enrolled an otherwise duly qualified to act as a barrister or a solicitor or a barrister and 

solicitor of the Supreme Court and continues to be so duly qualified and on the roll at the 

time of his acting in the capacity of a solicitor as aforesaid; and every person who acts or 

does anything in  contravention of the provision of this section shall be guilty of a 

contempt of the Supreme Court and punishable accordingly upon the application of any 

person complaining thereof and upon proof made thereof upon oath either oral or by 

affidavit and shall be incapable of maintaining or prosecuting any action suit or other 

proceeding for any fee reward or disbursement for on in respect of any business matter or 

thing done by him in connection with the matters aforesaid. 
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102) It is germane to note, however, that s91 of this 1958 Act, adds an additional requirement, to 

be relevantly qualified, which is that an enrolled practitioner must also have a practising 

certificate. 

103) Other points to note, are as follows. 

a) There is an express prohibition against a person: ‘sue[ing] out any writ or process or 

commenc[ing to] carry on solicit or defend any action suit or other proceeding in the 

name of any other person or in his own name’. This went further, than the s93(1) 

prohibition, on not preparing ‘instruments’ for litigation. 

b) This prohibition, also, requires the specified conduct to be done for ‘fee or reward’. 

c) The offender is also deprived (again, under this provision) of the right to recover fees or 

reward. 

d) Breaching the prohibition is both an offence and a contempt of Court and there is no 

restriction on who can bring this action. 

4.3 Comparison of specific prohibitions (Vic 1958, ACT, SA & WA) 

104) Having set out the 1958 Victorian law, I would like to compare the specific prohibitions, then in 

place, in Victoria, with those currently in place, in the three (3) current Acts, that also have specific 

conduct prohibitions: Australian Capital Territory, South Australian and Western Australia 

4.3.1 Instruments affecting rights between parties 

105) The FIRST category is a prohibitions relating to instruments regulating legal rights. 

a) The Victorian 1958 Act – in s93(1), the prohibition is on an unqualified person 

‘draw[ing] fill[ing] up or prepare[ing] any instrument creating or regulating rights 

between parties 

b) The ACT 2006 Act – s16(1) gives examples of the more general prohibition on 

‘engaging in legal practice’. Those examples include the following. 

Examples of engaging in legal practice 

1 … 

2 preparing an instrument creating or regulating rights between people 

c) The SA 1981 Act, sets out the general prohibition (against ‘practise of the profession of 

the law) in s21(1), but goes on to say, in ss(2), that this includes the following: 

21(2)  Without limiting the generality of subsection (1), … a person practises the 

profession of the law, if acting for fee or reward on behalf of some other person he 

or she—  

(a)  …; or  

(d)  prepares any other instrument creating, transferring, assigning, modifying 

or extinguishing any right, power or liability at law or in equity; or  … 
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4.3.2 Instruments relating to real and personal property 

106) The SECOND category of prohibition relates to instruments affecting real or personal 

property. 

a) The Victorian 1958 Act – in s93(1), the prohibition is on an unqualified person creating 

any instrument relating to real or personal property. 

93(1) Any unqualified person who … draws fills up or prepares any instrument 

relating to real or personal property shall be guilty of an offence… 

111. Except so far as is otherwise expressly enacted no person shall act as a solicitor 

or as such solicitor sue out any writ or process or commence carry on solicit or defend 

any action suit or other proceeding in the name of any other person or in his own name… 

 

b) The SA 1981 Act, sets out the general prohibition (against ‘practise of the profession of 

the law) in s21(1), but goes on to say, in ss(2), that this includes the following: 

21(2)  Without limiting the generality of subsection (1), … a person practises the 

profession of the law, if acting for fee or reward on behalf of some other person he 

or she—  

(a)  …; or  

(b)  prepares an instrument creating, transferring, assigning, modifying or 

extinguishing any estate or interest in real or personal property; or … 

c) The WA 2008 Act uses a definition of ‘legal work’, in s12(1) of that Act, which becomes 

part of the prohibited conduct. Paragraph (b)(i) of which, is as follows: 

12(1) In this section —  

legal work means — … 

(b) drawing or preparing any deed, instrument or writing relating to or 

in any manner dealing with or affecting —  

(i) real or personal estate or any interest in real or personal 

estate; or … 

4.3.3 Instruments relating to legal proceedings 

107) The THIRD category of prohibition relates instruments connected with any legal proceedings. 

a) The Victorian 1958 Act – s93(1) & s111 create prohibitions relating to instruments for 

legal proceedings. 

93(1) Any unqualified person who … draws fills up or prepares any instrument relating 

to … any legal proceedings shall be guilty of an offence… 

111. Except so far as is otherwise expressly enacted no person shall act as a solicitor or 

as such solicitor sue out any writ or process or commence carry on solicit or 

defend any action suit or other proceeding… 

 

b) The ACT 2006 Act – s16(1) gives examples of the more general prohibition on 

‘engaging in legal practice’. Those examples include the following. 

Examples of engaging in legal practice 

1 … 

3 preparing an instrument relating to … a legal proceeding 
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c) The WA 2008 Act uses a definition of ‘legal work’, in s12(1) of that Act, which becomes 

part of the prohibited conduct. Paragraph (b)(ii) of this, relates to instruments in litigation 

and provides as follows: 

12. Prohibition on engaging in legal practice when not entitled  

(1) In this section —  

legal work means —  

(a) …; or 

(b) drawing or preparing any deed, instrument or writing relating 

to or in any manner dealing with or affecting —  

(i) …; or 

(ii) any proceedings at law, civil or criminal, or in equity; 

4.3.4 Acting as advocate in legal proceedings 

108) The FORTH is a prohibition on acting as an advocate in legal proceedings. 

a) The Victorian 1958 Act – does not have any prohibition on an unqualified person acting 

as an advocate. Section s93(1) is relevant, so far as an advocate may prepare 

instruments for use in legal proceedings (see the THIRD category of prohibition above). 

And section 111 has a general prohibition against being involved in litigation in any way, 

but is expressed to only apply to solicitors (however, this was later expanded to apply to 

advocates as well). This is covered in the FIFTH category of prohibition, below). 

b) The ACT 2006 Act – s16(1) gives examples of the more general prohibition on 

‘engaging in legal practice’. Those examples include the following. 

Examples of engaging in legal practice 

1 … 

4 acting as advocate for someone in a proceeding before a court or tribunal 

 

4.3.5 Otherwise acting in legal proceedings 

109) The FIFTH is a prohibition on otherwise acting in legal proceedings. 

a) The Victorian 1958 Act – s111 provides a specific prohibition from being involved in 

representing others in litigation, in any capacity (the relevant portion of which is set out 

below. It is expressed to only apply, when acting a solicitor, but this was later widened to 

including barristers (advocates) as well. The prohibition in s93(1), is limited to preparing 

instruments for use in litigation (see the THIRD category of prohibition above). 

111. Except so far as is otherwise expressly enacted no person shall act as a solicitor or 

as such solicitor sue out any writ or process or commence carry on solicit or 

defend any action suit or other proceeding… 

 

b) The SA 1981 Act, sets out the general prohibition (against ‘practise of the profession of 

the law) in s21(1), and ss(2) goes on to say that this includes various things. Paragraph 
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(e) provides a general prohibition, on representing others in legal proceedings. It is in the 

following terms. 

21(2)  Without limiting the generality of subsection (1), … a person practises the 

profession of the law, if acting for fee or reward on behalf of some other person he 

or she—  

(a)  …; or  

(e)  represents any party to proceedings in a court or tribunal. 

 

4.3.6 Preparing wills or testamentary instruments 

110) The SIXTH is a prohibition on preparing wills or testamentary instruments. 

a) The ACT 2006 Act – s16(1) gives examples of the more general prohibition on 

‘engaging in legal practice’. Those examples include the following. 

Examples of engaging in legal practice 

1 … 

2 preparing an instrument creating or regulating rights between people 

b) The SA 1981 Act, sets out the general prohibition (against ‘practise of the profession of 

the law) in s21(1), but goes on to say, in ss(2), that this includes the following: 

21(2)  Without limiting the generality of subsection (1), … a person practises the 

profession of the law, if acting for fee or reward on behalf of some other person he 

or she—  

(a)  prepares any will or other testamentary instrument; or 

4.3.7 Preparing instruments relating to companies 

111) The SEVENTH is a prohibition on preparation of any instruments relating to companies 

(formation, amendment of constitution, affecting the rights of shareholders, prospectus, take-over 

scheme, scheme of arrangement, etc.) 

a) The SA 1981 Act, sets out the general prohibition (against ‘practise of the profession of 

the law) in s21(1), but goes on to say, in ss(2), that this includes the following: 

21(2)  Without limiting the generality of subsection (1), … a person practises the 

profession of the law, if acting for fee or reward on behalf of some other person he 

or she—  

(a)  …; or  

(c)  prepares any instrument relating to the formation of a body corporate, any 

amendment to the constitution, rules or regulations of a body corporate, any 

prospectus or take-over scheme relating to a body corporate, or any 

instrument affecting the rights of shareholders or debenture holders in a 

body corporate or any scheme of arrangement in respect of a body 

corporate; or … 
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4.4 Table comparing specific prohibitions (Vic 1958, ACT, SA & 

WA) 

112) The comparison of the specific prohibitions, on unquailed persons, can be summarised in the 

table below. 

Category  

 

Specific Prohibition Vic 1958 Act ACT 2006 Act SA 1891 Act WA 2008 Act 

1. Instruments creating or 

regulating rights 

 

S93(1) S16(1),  

Example 2 

S21(2)(d) See Category 2. 

2. Instruments affecting 

real or personal property 

 

S93(1) S16(1), 

Example 3 

S21(2)(b) S12(1)(b)(i) 

3. Instruments for Legal 

Proceedings 

 

S93(1) S16(1), 

Example 3 

See Category 5. S12(1)(b)(ii) 

4. Acting as ‘advocate’ 

 

See Categories 

3 & 5 

S16(1), 

Example 4. 

See Category 5. Nothing 

5. Otherwise acting in legal 

proceedings 

 

S111 Nothing S21(2)(e) Nothing 

6. Prepare a will or other 

testamentary instrument 

 

See Category 1. S16(1), 

Example 1. 

S21(2)(a) See Category 2. 

7. Prepare various 

documents relating to 

companies 

 

See Category 1. Nothing S21(2)(c)) See Category 2. 

 

113) Where the notation is ‘See Category [X]’ – that jurisdiction does not have prohibition, 

expressly in those terms, but the prohibition in the relevantly numbered category, will have some 

operation, to similar effect. 

5 Case law on ‘engaged in legal practice’ 

114) There is a common ‘general’ prohibition, in every jurisdiction, which is on unqualified persons 

‘engaging in legal practice’.8 

115) There is case law, about what this means, which I will discuss below. 

116) It is worth foreshadowing now, however, that the Commonwealth Act that entitles Registered 

Tax Agents to provide ‘Tax Agent Services’ (TASA 2009) will prevail, under s109 of the 

Constitution of Australia, to the degree that the State restriction purports to take away a right to 

practise, given by the Commonwealth Act. 
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5.1 Cornall v Nagle [1995] VicRp 50 – Victorian Supreme Court 

117) A key case on the meaning of ‘engage in legal practice’ is Cornall v Nagle [1995] VicRp 50 or 

[1995] 2 VR 188. I will be referring to the first of these two citations (as it is publicly available).9 

118) I should say, at the outset, that the judgement of Justice JD Phillips has a long and detailed 

review, of a huge number of cases and equivalent statutes. It is very scholarly, and repays 

reading, by anyone who is interested. 

5.1.1 Context – one case amongst many 

119) Before getting into what this case decides, it would be good to place it, in context. 

a) Sylvester Finbar Nagle, was not a lawyer, but pretended to be one, for at least 15 years, 

despite five actions in the Victorian Supreme Court, to stop him engaging in unqualified 

legal practice. 

b) His principal device, for this pretence, was calling himself an ‘attorney’, based on a power 

of attorney, he took from clients, supported by a great amount of self-styled legal 

mimicry. 

c) He was a serial offender. This was the second, in five cases, against him, by the Law 

Institute of Victoria, or its Secretary (viz: Cornall and then Glennen).10 They were as 

follows. 

i) In Cornall v Nagle, in an unreported judgement, given on 25 October 1991, 

McGarvie J issued an injunction restraining Mr Nagle from acting or practising as a 

solicitor or holding himself out as such. 

ii) In Cornall v Nagle, Justice JD Phillips held that Mr Nagle was contempt of court for 

breaching the order of McGarvie J, in that he acted as a solicitor, in two of the 

instances pleaded, and he was fined $3,000 and ordered to pay the costs of the 

proceeding, including all reserved costs.11 

iii) In Glennen v Nagle, on 19 June 1996, Ashley J entered a conviction for contempt 

of court, for breaches of the order of McGarvie J, in that he acted or practised as a 

solicitor on behalf of parties in a dispute in the Family Court of Australia, and 

sentenced him, to a term of imprisonment, of 60 days, and ordered him to pay the 

costs of the proceeding. He served that sentence. 

iv) In Victorian Lawyers RPA Ltd v Nagle –12 November 1999, O’Bryan J entered 

convictions for contempt of the Order of McGarvie J, in that he prepared an 

affidavit on behalf of a party knowing it was to be used in a Family Court 

proceeding. He was sentenced to be imprisoned for three months, with this term 

wholly suspended for a period of 12 months, on condition that he refrain from 

contravening the Order made by McGarvie J during that 12 month period. The 

order was made on Mr Nagle giving the undertaking that he would "not describe 

himself or hold himself out as an ‘attorney’ or ‘an advocate’." 

v) In Law Institute of Victoria v Nagle, Gillard J found Mr Nagle in contempt of the 

undertaking he gave O’Bryan J, on 44 separate counts12 and sentenced him to 

imprisonment for 22 weeks, wholly suspended for 3 years, and ordered him to pay 
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costs, within 30 days, in default of which he was to be arrested, under a warrant 

that he issued. 

5.1.2 Introduction to the case 

120) The plaintiff Secretary of the LIV (Cornall) commenced this action in 1993, when the 

Victorian 1958 Act still applied, but it was not brought under that Act. Rather, it was brought as an 

action for the punishment of Mr Nagle, for actions he alleged were in contempt of the orders, 

previously made by McGarvie J, on 25 October 1991. 

121) The orders made by McGarvie J, which Cornall alleged had been breached, reflected the 

underlying law, and were in the following terms. 

The Defendant is restrained from acting or practising as a Solicitor or from using a name or 

title implying that he is qualified to practise as a Solicitor or from holding himself out as 

being qualified to practise as a solicitor. 

122) The wording of the order, reflects the wording of the provision, under which it was made, 

namely: s90(7) of the Victorian 1958 Act. This provided, as follows: 

(7) On application, made in that behalf, by the Secretary, the Supreme Court may, if is 

satisfied that an unqualified person is acting or practising as a solicitor or is using a 

name or title implying that the person is qualified or holding the person out as 

being qualified to practise as a solicitor, make an order restraining that person from 

so acting or practising or from using that name or title or from holding the person 

out as being qualified to practise as a solicitor. 

123) The Victorian 1958 Act had more specific prohibitions, on unqualified persons, but they were 

not mentioned in the provision that allowed a Court to make a restraining order. 

124) We will see, however, that specific prohibitions, do fold back into the definition of ‘acting or 

practicing as a solicitor’, which Phillips J adopted. 

5.1.3 The definition of ‘act or practise a solicitor’ 

125) The general prohibition, on unqualified persons, under the Victoria 1958 Act, was on ‘acting or 

practising as a solicitor’. This came from s90(1), which provided as follows.  

90. (1) No person shall be qualified to act or practise or shall act or practise as a solicitor 

unless - 

(a) he is a practitioner [admitted and enrolled as a practitioner in the Supreme 

Court of Victoria]; and 

(b) he holds a practising certificate for the time being in force which authorises 

him to act or practise in the capacity concerned. 

126) This case is seminal, for the three part definition of this term (‘act or practise as a solicitor’), 

that Phillips J adopted, at p19, which is as follows: 

Based upon the foregoing, I conclude that a person who is neither admitted to practise nor 

enrolled as a barrister and solicitor may "act or practise as a solicitor" in any of the following 

ways: 

(1)  by doing something which, though not required to be done exclusively by a solicitor, 

is usually done by a solicitor and by doing it in such a way as to justify the reasonable 

inference that the person doing it is a solicitor. This is the test in Sanderson.13 
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(2)  by doing something that is positively proscribed by the Act or by Rules of Court 

unless done by a duly qualified legal practitioner. Examples of such prohibitions in a 

statute are s93 and s111 of the LPPA [the Victoria 1958 Act]. 

(3)  by doing something which, in order that the public may be adequately protected, is 

required to be done only by those who have the necessary training and expertise in the 

law. For present purposes, it is unnecessary to go beyond the example of the giving of 

legal advice as part of a course of conduct and for reward. 

127) One can see the scheme of his definition. 

a) If the conduct must, by law, only be done by a lawyer, then that conduct will establish the 

person has having ‘acted or practised as’ a lawyer. This is where the specific 

prohibitions, in s93 and s111 of the Victoria 1958 Act, folded back into the general 

prohibition. 

b) Where there is no (other) law, requiring the conduct to be done by a lawyer, then this 

conduct, has to be done, in a way that infers, that the person is doing it, as a lawyer, 

before it breaches this general prohibition on unqualified practise. 

c) And, finally, there is a consumer protection test. The person would be relevantly 

engaging in legal practice, where it necessary to protect the public. This will be the case 

when the service affects important legal rights, and thus it is in the public interest that the 

service be provided by someone, who ought have ‘the necessary training and expertise 

in the law’. 

5.1.4 The result on the facts 

128) His Honour made some useful comments about the place ‘legal advice’ has in this definition, 

which is central to this topic, and I will return to those comments. 

129) But before doing this, it is convenient to mention the result of this case. 

a) Phillips J held that Mr Nagle’s use of the word ‘attorney’ (in correspondence etc.) was full 

of mischief, but NOT a breach of McGavie J’s restraining order (no contempt). 

b) Phillips J held that Mr Nagle’s conduct in two stated matters (Savic and Di Cesare) were 

NOT breaches of McGarvie J’s restraining order (also no contempt). One of these was 

assisting in a tenancy dispute, which did not go to Court. The other was because an 

qualified lawyer was actually running the litigation (and Mr Nagle’s conduct, in assisting, 

did not cross any relevant line). 

c) Phillips J DID hold that Mr Nagle had breached McGarvie J’s restraining order, in two of 

the stated cases (Beale and Fouro) and was guilty of contempt in both cases. In both of 

these cases, he had created documents for litigation (which could only be done by 

lawyers, under s93(1) of the Victoria 1958 Act); he had undertaken various steps in the 

proceedings (which could only be done by lawyers, under s111 of the 1958 Act); and had 

given legal advice, in respect of those proceedings (in breach of the ‘consumer 

protection’ head of Phillips J’s definition of the general prohibition’). 

5.1.5 ‘Legal advice’ – what is required? 

130) Justice Phillips study of the position of ‘legal advice’ begins on page 16.14 
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131) His Honour says that giving ‘legal advice’ is central to the practice of the law and hence to the 

general prohibition against unqualified legal practise. 

132) But it is the ‘consumer protection’ limb of his definition (of the general prohibition) that is 

relevant to ‘legal advice’. He says the following (also at p16): 

If the public is to be adequately protected from those lacking relevant qualifications, then, in the 

context of a regulated legal profession, the giving of legal advice, professionally is, I think, to be 

regarded as exclusively the province of those properly trained in the law and having the 

necessary expertise. 

133) To support his allegation, that consumer protection demands that legal advice be given by 

those with the relevant skills, His Honour cites the Sperry case, in Florida, in the following terms 

(also on p.16) 

In order to justify this view of s90, it is convenient to start with the definition, adopted in New 

York State, of the "practice of law". In Florida Bar v Town 174 So (2d) 395 (1965) at 396-397, 

the Supreme Court of Florida adopted the following definition, which was taken in turn from 

State ex rel Florida Bar v Sperry140 So (2d) 587 (1962) at 591: 

" It is generally understood that the performance of services in representing another before 

the courts is the practice of law. But the practice of law also includes the giving of legal 

advice and counsel to others as to their rights and obligations under the law and the 

preparation of legal instruments, including contracts, by which legal rights are either 

obtained, secured or given away, although such matters may not have been or ever be the 

subject of proceedings in a court. 

We think that in determining whether the giving of advice and counsel and the 

performance of services in legal matters for compensation constitute the practice of law it 

is safe to follow the rule that if the giving of such advice and performance of such services 

affect important rights of a person under the law, and if the reasonable protection of the 

rights and property of those advised and served, requires that the persons giving such 

advice possess the legal skill and knowledge of the law greater than that possessed by the 

average citizen, then the giving of such advice and the performance of such services by 

one or another as a course of conduct constitutes the practice of the law.” [emphasis 

added in the quoted text] 

134) The Sperry case establishes a ‘skill greater than the average citizen’ test, when the advice 

‘affects important rights of a person under the law’.  

135) It is evident that Phillips J endorses in this case, concerning Mr Nagle. 

136) After reviewing a number of cases (and sounding a cautionary note, about too readily seeing 

a need for consumer protection), His Honour concludes (at p17): 

Nevertheless, I think that it should be taken now as established by the foregoing cases that, 

where the giving of legal advice is concerned, the public are to be protected from the untrained 

and the unqualified, with the result that the task will ordinarily be regarded as the exclusive 

province of the professionally trained and duly qualified. In Victoria, the means of achieving that 

control is, I think, the prohibition in s90 of the [Victoria 1958] Act. 

137) In this regard, I note that the law, regulating legal practice, in all Australian jurisdictions says 

that the restraints, on unqualified practise, are in the public interest, to protect the users of legal 

services. Section 9 of the Uniform 2014 Law is typical, and states as follows. 

9 Objectives 

The objectives of this Part are— 

(a) to ensure, in the interests of the administration of justice, that legal work is carried 

out only by those who are properly qualified to do so; and 
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(b) to protect clients of law practices by ensuring that persons carrying out legal work 

are entitled to do so. 

 

138) However, the Felman case15 (which I’m about to deal with) puts a gloss on this public interest 

test.  

a) Phillips J did say that, to protect the public, legal advice should only be given by “those 

who have the necessary training and expertise in the law’, and it seems clear that His 

Honour assumed that this ‘training and expertise’ must come from the legal profession. 

b) However, in Felman, the Court held that this ‘training and expertise’ can come from other 

relevantly qualified professions (the example given, being architects advising about the 

laws governing the proposed construction).16 

139) I will turn to the Felman case now. 

5.2 Felman v Law Institute of Victoria [1998] 4 VR 324, (1997) 142 

FLR 362 

140) This case is of particular importance, for various reasons: first, it is a decision of the Victorian 

Supreme Court, Court of Appeal; second, it considers and builds on the findings of the earlier 

Victorian Supreme Court decision in Cornall v Nagle (see above); and third, it considers the 

intersection between tax agents’ right to practice, under Commonwealth law, and lawyers’ right to 

practice, under Victorian state law, together with the Constitutional issues about inconsistency 

between those laws. 

5.2.1 Introduction 

141) Before I can take you to these matters of importance, I need to explain the background 

[noting page references from the FLR reports, where relevant].  

142) Phillip Felman was convicted of crimes involving dishonesty, and served a prison sentence 

during the 1970s. Whilst in prison, he studied law and graduated with a Bachelor of Laws in 1980. 

He was not admitted to practice, as a lawyer, because of his criminal convictions, but he worked 

with his fully qualified brother, in his Melbourne legal practice. [p.363] 

143) Despite his brother later referring to Phillip as a ‘law clerk’, Phillip’s title in the office, was 

‘Managing Legal Executive’ and he had a charge-out rate the same as his fully qualified brother, 

who owned the practice. The LIV had received over 60 complaints, about Phillip, and the 

evidence gathered, included video taped recording of a conference taken by the investigative 

news program ‘A Current Affair’. In this interview, Phillips’ couldn’t help making extravagant 

claims about his qualifications, all of which were proved dishonest. [p.364] 

144) In July 1996, the Law Institute of Victoria (LIV) and the Secretary of the LIV’s Council, 

respectively, commenced the following actions, in the Supreme Court of Victoria, seeking: 

a) an order that no solicitor should employ Mr Felman ‘in connection with his practice as a 

solicitor’, except as permitted, in writing, by the Council of the LIV - under s95A of the 

Victoria 1958 Act17 (which is hard to defend, for a person who already has a criminal 

conviction, involving fraud or dishonesty). [p.363]  
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b) an order, under s90(7) of the 1958 Act, that would restrain Phillip Felman from ‘acting or 

practising as a solicitor’ and from holding himself out as being qualified to practice law. 

[p.364]  This order would only be of so much use, as it could lead to as many contempt 

actions, as there were against Mr Nagle. In reality, the key was preventing his brother 

hiring him.  

145) Timing, also proved a complicating factor. These actions were some of the last commenced 

under the Victoria 1958 Act. A mere six months later, on 1 January 1997, the Victoria 1996 Act 

replaced the 1958 Act. On the same date it also abolished the LIV - repealing the Law Institute 

Act 1917, with the company: Victorian Lawyers RPA Ltd18 replacing the LIV. [p.369] 

146) The hearing was in March of 1997 and the decision was handed down, in the LIV’s favour in 

May 1997. However, Mr Felman appealed before orders were made, in either case. [p.366] 

147) The lead judgement, in this Court of Appeal case was given by Kenny JA, with whom, 

Brooking JA and Winneke P agreed. [p.363] 

148) The Court of Appeal considered the issues under three headings. [p.367] 

a) ‘Have the proceedings abated’ – by virtue of the Act, under which the proceedings 

were brought, and the entities bringing them, had all been abolished? The Court held 

that they had not abated, as the transitional provisions and the Interpretation of 

Legislation Act 1984 had the effect of leaving the right to get judgement, under the old 

law, vest in the new RPA company. [pp.367-380] 

b) ‘Is there Chapter III invalidity’ – which is to say, was s95A, of former Victoria 1958 Act, 

invalid by virtue of it purporting to give the Victorian Supreme Court (which exercises 

Federal Jurisdiction), a non-judicial power, that is inconsistent the separation of powers 

principles, required by Chapter III of the Constitution of Australia, for Courts exercising 

Federal Jurisdiction? The Court held that this case was not like that in Kable,19 where the 

NSW Parliament purported to give the Supreme Court power to imprison a person, not 

for what they had done, but on an assessment of what they might do, if released. Here, 

the Court held that the effect of the Court’s order, was to subject the employers to 

conditions that the LIV could set out, but that the LIV was not the executive and, 

importantly, the Court still had the discretion as to whether to make the order or not. 

c)  ‘Is there s109 inconsistency’ – which is to say, are the provisions, under which the 

actions are brought, invalid, under s109 of the Constitution of Australia, because they are 

inconsistent with other Commonwealth Acts, that create tax agents, customs agents and 

migration agents? 

149) The issues of relevance, to this paper, are considered under the remaining heading: ‘s109 

inconsistency’ – which I will turn to now. 

5.2.2 The ‘Constitutional inconsistency’ (invalidity) point 

150) This ‘Constitutional inconsistency’ point has to be seen in the light of the Phillip Felman trying 

to defeat the LIV’s applications, to shut him down and stop his brother employing him. 
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151) Two out of three of their strategies, were to argue that the laws, on which the LIV relied 

(s90(7) and s95A of the Victorian 1958 Act) were invalid. 

a) One of these was to argue that s95A was invalid, on the same basis, as in the Kable 

case. Interesting as this might be, it is not the point, which throws light on the subject of 

this paper. 

b) The second basis, is the most relevant to this paper. It was that both s90 and s95A of the 

Victoria 1958 Act, interfered with the right of Tax Agents, Customs Agents, and Migration 

Agents, to practice, under their respective Commonwealth Laws, and as such were 

inconsistent with the Commonwealth law, and should be struck down, in their entirety, 

under s109 of the Constitution of Australia. 

152) This Constitutional invalidity arguments, in this case, are right on point, for this paper, as they 

required the Court to consider the scope of both legal practice and tax agents’ practice, the extent 

of any inconsistency and the Constitutional consequences. 

5.2.3 The Constitutional law on ‘inconsistency’ 

153) In a provision, that is well know, s109 of the Constitution of Australia, gives precedence to 

Commonwealth laws, over State laws, to the extent of any inconsistency. Section 109 is in the 

following terms. 

Constitution of Australia 

109 Inconsistency of laws 

When a law of a State is inconsistent with a law of the Commonwealth, the latter shall 

prevail, and the former shall, to the extent of the inconsistency, be invalid. 

 

154) Kenny JA summarised the case law on s109, as follows [at p381] 

Broadly speaking, for s 109 purposes, "inconsistency" may arise:  

(i)  where simultaneous obedience to the law of the Commonwealth and to the law of the 

State is impossible;  

(ii)  where the law of the State takes away or varies a right, privilege, duty, power or 

immunity conferred by a law of the Commonwealth (or, conversely, a law of the 

Commonwealth takes away or varies a right, privilege, duty, power or immunity 

conferred by law of the State); or  

(iii)  where the law of a State invades a field which the law of the Commonwealth was 

intended to cover exhaustively: …20 

 

155) Kenny JA, in the end, concluded that there was no ‘inconsistency’ between the areas of 

‘practice’ for tax agents and lawyers, which, with respect, I think is wrong (for reasons, which I’ll 

get to). 

156) But assuming, for the moment, that the Commonwealth statute, did reserve for registered tax 

agents, areas of legal practice, which non-lawyers are allowed to perform, then the second 

category of inconsistency would arise – which is to say: the State law, regulating legal practice, 

would, if allowed to function, deprive a non-lawyer tax agent, from an area of practice, he or she 

was permitted to perform, under the Commonwealth law. 
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157) To ‘that extent’ the State statute would be invalid, under s109 of the Constitution – which is to 

say, that a non-lawyer tax agent could not be prosecuted, if he or she had engaged in unqualified 

legal practice, under the State statute. 

158) And, indeed, that was the conclusion, that Kenny JA reached, in the event that there was 

inconsistency – see the following passage [at p382] 

In view of the conclusion I have reached about this submission [viz: that there is no 

‘inconsistency’], I do not find it necessary to dwell on the way in which the question of s109 

invalidating was said to arise, save to observe that if the regulation effected by the State laws 

were to give rise to any inconsistency, with the regulation effected by the Commonwealth laws 

in question, then the State laws would be invalid only "to the extent of the inconsistency". 

 

159) The problem for Felman, was that he needed the relevant Victoria 1958 Act (and equivalent 

Victoria 1996 Act provisions), struck down as entirely invalid (not just to the extent that tax agents 

practice might overlap, with unqualified legal practice, and then, only, if he was registered tax 

agent – which he wasn’t). 

160) To get these provisions struck down, in their entirety, he would have to submit that the 

Victorian state legislation, had ‘invaded a field which the [tax agents] Commonwealth Law 

intended to cover entirely’. This was an untenable proposition, which Felman didn’t even put.  

a) Plainly, the Commonwealth was not intending to ‘cover the field’ of regulating lawyers 

(and, indeed, it would not have the constitutional power to do so – the Tax Agents’ 

legislation relying on only the power to make laws ‘incidental’ to the Commonwealth’s 

power to make laws with regard to taxation – per s51(ii) and s51(xxxix) of the 

Constitution).  Indeed, the s251L(4) of the then tax agents’ provisions (the ITAA36), 

expressly excluded any ‘solicitor or counsel acting in the course of his profession’.  

b) Neither did the State law, regulating legal practice, aim to totally frustrate the 

Commonwealth law establishing the right of tax agents to practice. If there was overlap, 

then it was only incidental, and any inconsistency, could be dealt with, by partial invalidity 

only. 

161) Instead, the way Felman made this case was that: ‘if orders were made in these proceedings 

in the terms sought by the respondents, the orders would operate so as prevent him from 

benefiting from being so registered [as a tax agent] in the future’. I can’t even explain how this 

could be, and indeed, Kenny JA described this proposition as having an ‘air of unreality’ and it 

failed. [p.382] 

5.2.4 Scope of tax agents’ practice in 1996 

162) Up to the time the actions were brought against Felman (July 1996), the right of ‘registered 

tax agents’ to practice, was found in the then version, of the now repealed, s251L of the ITAA36.  

163) This set out the things, for which unregistered people could be prosecuted, and by 

implication, established the scope of a registered tax agents right to practice. 
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164) It’s terms were as follows. 

Income Tax Assessment Act 1936 (ITAA36) 

251L   UNREGISTERED TAX AGENTS NOT TO CHARGE FEES  : 

"(1)  A person, other than a person exempted under this section, shall not demand or receive 

any fee for or in relation to the preparation of any income tax return or objection, or for or 

in relation to the transaction of any business on behalf of a taxpayer in income tax 

matters, unless he is a registered tax agent. 

Penalty: $2,000. 

(2) . … 

(3) . … 

(4)  Subsection (1) shall not apply to any solicitor or counsel acting in the course of his 

profession in the preparation of any objection or in any litigation or proceedings before a 

board, the Tribunal or a court, or so acting in an advisory capacity either in connexion 

with the preparation of any income tax return or with any income tax matter. 

(5)  .... " 

 

165) There are some things to note about this. 

a) First, the right to advise about tax matters, is not expressly included. Registered agents 

are allowed to charge a fee for ‘the preparation of any income tax return or objections, or 

for or in relation to the transaction of any business on behalf of a taxpayer in income tax 

matters’. This might well include having to ‘give advice’, but not appear to cover ‘stand 

alone’ advice. 

b) Second, the protected right to practice only extended to income tax matters. This was 

later extended to other taxes and related matters, but initially, this was not so. 

c) Third, there was a fulsome exemption for ‘any solicitor or counsel acting in the course of 

his profession…’. 

166) This limitation on charging fees, to only income tax matters, caught out some early GST 

practitioners, off-guard. They sued for their fees, in a particular matter, and were met with a 

defence, that the advice, they had given, was not only tax advice, but also legal advice, in breach 

of the relevant State law (WA, I think) prohibiting unqualified legal practice. The Tax Agents 

provisions did not preclude charging a fee, for GST advice, but the local state law did preclude 

recovering fees, for unqualified legal practice. The allegation was that the GST practitioner’s right 

to give GST advice, was not protected by an inconsistent Commonwealth law, and was, therefore, 

offending the prohibition on unqualified legal practice. As I understand the facts, the debt defence 

was successful and the practitioners were nearly prosecuted for unqualified legal practice. 

167) I deal with the final version of s251L, before it was replaced by TASA 2009, on 1 March 2010, 

later under the provisions governing tax agents (Heading 7.1). 

5.2.5 The scope of ‘legal practice’ – according to Kenny JA 

168) The comments that Kenny JA makes, about the scope of legal practice, comprise the most 

important part of the reasons, for the purposes of this paper. 

169) Kenny JA revisits, and appears to approve of the ‘three limb test’, that Justice JD Phillips set 

in Cornall V Nagle, for the meaning of the general prohibition: ‘act or practise as a solicitor’ - 

under the s90(1) of the Victoria 1958 Act. For practical purposes, this test will be equally 
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applicable to the modern general prohibition: ‘engage in legal practice’. The three ‘limbs’ can be 

summarised as follows. 

a) Conduct, which is otherwise reserved, only for lawyers (including the specific prohibitions 

in s93 and s111 of the 1958 Act). This included drafting instruments that regulated legal 

rights, related to real or personal property and related to legal proceedings. 

b) Other conduct, done in a way, so as to imply that it is being done as a solicitor (or, now, 

as a legal practitioner). 

c) Conduct, which affects important legal rights, and needs to be done by persons properly 

trained in the relevant law, so as to protect the public. His Honour said that legal advice 

typically came within this category, because, typically, it affected important legal rights 

and required greater skill, and training, than the average citizen had. 

170) In this case (Felman), the Court of Appeal made a significant advance, on our understanding 

of the third limb of the Cornall v Nagle test. It said that the necessary level of consumer protection 

can be achieved through other professions, also, who’s area of expertise, is such, at they have 

the necessary training, skill and experience, in the legal issues, at hand. 

171) In the following paragraph [at p389], Kenny JA explains her reasons, and ends up with the 

example of architects, who typically have deep knowledge and experience in the planning and 

other law, affecting the proposed building. The passage is this. 

It is clear … his Honour [Phillips J] was not saying that any person who, in the lawful 

pursuit of an occupation, other than law, gives advice (for reward) on matters lying within 

his or her area of occupational expertise, necessarily acts as a solicitor or a legal 

practitioner simply because the advice involves the expression of an opinion about the 

requirements of relevant legislation, statutory rules or the like. A person who, in his or her 

capacity as a tax agent, Customs agent or migration agent, proffers advice which touches 

such matters, does so on account of his or her knowledge of and experience in the fields 

of taxation, customs, or migration (as the case may be). In this regard, he or she is in no 

different a position from anyone else who, in the pursuit of an occupation, advises upon a 

matter within and by virtue of his or her expertise, as, for example, an architect who 

advises upon the legal ramifications of his proposed design. 

 

172) And, with the greatest of respect to Kenny JA, this appears correct. In my opinion this is 

correct in principle (in terms of consumer protection) and this extension has not, to my knowledge, 

been overturned since. 

173) This is a particularly relevant observation, for the purposes of this paper, as: 

a) There has been a profession of ‘Registered Tax Agents’, since 1943, when Part VIIA was 

inserted into the ITAA36. 

b) As a profession, its members are required to have, generally do have, and are known to 

have, skills and training in relation to lodging tax returns, objections, representing 

taxpayers, in their dealings with the Commissioner, and tax matters generally. 

c) In these circumstances, a member of the tax agents’ profession, is not holding himself (or 

herself) out as acting as a member of the legal profession, when they give tax advice 

(even though, it will, inherently, also be legal advice). 
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d) The training and experience, which Registered Tax Agents typically have, means that the 

consumer protection objective, can be achieved, when taxpayers receive tax advice from 

a registered tax agent – or at least, it can up to a point. 

174) The problem is, however, that the level of legal skills, required to satisfactorily advise on tax 

outcomes, or planning, can be beyond some ‘Registered Tax Agents’. For such matters, the 

consumer protection objective, is not met, by getting that legal advice (about tax matters) from a 

Registered Tax Agent. 

175) What to do about this problem, is something I discuss, below when ‘drawing the threads of 

this paper together’ (Heading 8.5). 

5.2.6 Whether the specific prohibitions implicitly continue in the general 

prohibition 

176) The Victoria 1958 Act had a number of separately specified categories of conduct, which it 

was unlawful, for a non-lawyer to do (for instance, drawing documents regulating legal rights, 

under s93(1) or conducting legal proceedings, in Courts, under s111. 

177) Cornall v Nagle, is authority for the proposition, that even one occurrence of conduct, 

reserved only for lawyers, constituted ‘acting or carrying on practise as a legal practitioner’. 

Indeed, that was the key basis on which the Court found Mr Nagle had breached the restraining 

order made in the previous case, by McGarvie J. 

178) The Court, in the Felman case, said nothing about this, as nothing turned on it. 

179) It is disappointing, however, that the Court did not say anything about this, as it was also 

considering the, then, new Victorian 1996 Act, which abandoned all the specific prohibitions, in 

favour of just the general prohibition, on an unqualified person ‘engaging in legal practice’. 

180) There was a provision, in the Victorian 1996 Act, which suggested that the specific 

prohibitions may still survive, albeit as conduct that would automatically constitute engaging in 

legal practice, even though, not separately made illegal for all but qualified lawyers. 

181) And this provision was s314(4), which informed what conduct could be said to constitute a 

breach of the general prohibition, of an unqualified person ‘engaging in legal practice’. It provided, 

as follows. 

314(4)  For the purposes of this section, engaging in legal practice may consist of a single act. 

 

182) It was, typically, these specific prohibitions, that provided ‘single act’ examples of ‘engaging in 

legal practice’ (or its equivalent predecessors). Still, there are other single acts, that could amount 

to ‘engaging in legal practice’ – such as conduct that had a ‘consumer protection’ requirement, 

that wasn’t met in that particular occasion. 

183) Also, this type of provision wasn’t carried forward into the Victorian 2004 Act or the current 

Uniform 2014 Law – so it is difficult to ‘hang your hat on’ this. 

184) It ought be safe to assume, however, that these apparently abandoned specific exemptions, 

at least ‘rule from the grave’ as pointers to the types of things, where, at least the ‘consumer 

protection’ requirement, must be satisfied. 
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5.2.7 Whether ‘tax advice’ is, or is not, ‘legal advice’ 

185) The Felman judgement has a disturbing passage in it, suggesting that ‘tax advice’ is not ‘legal 

advice’. Kenny JA (with whom the other judges agreed), said the following [at pp383-4] 

The Commonwealth Parliament would appear to have acted upon the assumption that a tax agent 

who gives advice as to income tax matters in his or her capacity as a tax agent does not give 

what is ordinarily understood as legal advice, i.e., advice of the kind properly given by a legal 

practitioner in his or her capacity as a legal practitioner.  When tax agents give advice on income 

tax matters in their capacity as tax agents they give advice on the basis of their familiarity and 

experience in income tax matters, including familiarity with the approach adopted by the 

Commissioner of Taxation and other Commonwealth officers as to the administration of the 

income tax legislation, rulings and guidelines.  Tax agents do not ordinarily hold out their advice 

as being legal advice of the kind sought from and given by legal practitioners. 

 

186) There was no need for the Court to reach this conclusion. It would have sufficed, to conclude 

that the State and Federal laws were only partly inconsistent, and invalid only to that extent (and 

not wholly invalid as the Mr Felman had to establish). This would have allowed the Court, to do as 

it clearly wanted to do, which was keep the convicted fraudster away from clients of legal firms. 

187) Returning to the Felman ‘fiction’ – Her Honour’s comments may be limited to describing an 

unlikely ‘assumption’, that the Commonwealth Parliament made, namely that ‘tax advice’ is not 

legal advice. But the substance of this assumption cannot be right. 

a) The obligation to pay tax, and the right to test if the assessed amount is correct, are 

matters of law. So are other obligations, imposed by tax laws. 

b) These are not trivial matters, either. 

c) A tax practitioner must not only know the tax law, but also the general law, on which it 

rests. 

d) Further, legal training, discipline and insight, will be involved, in identifying the relevant 

facts, how to gather and assess them (against evidence, where necessary) and in 

applying these laws, to those facts, in a way that is most likely to be correct, in the final 

analysis, if tested. 

e) Giving advice based only on the Commissioner’s rulings and guidelines, will not be 

reliable enough (overall). If the Commissioner has got it wrong, a taxpayer would want to 

know. 

f) And, in any event, construing rulings and guidelines, still involves legal work (even if they 

are not the actual operative law). They are still documents that must be absorbed and 

construed. And to give reliable advice, the practitioner would have to be able to assess 

whether they were a correct, fair or faithful summary of the actual law. 

188) Taking these factors into account, it’s my opinion that such ‘tax advice’ would fall into the 

Cornall v Nagle ‘third limb’ test of legal practice, namely: services that require a ‘consumer 

protection’ level of training, skill and experience, in the persons responsible for giving the advice. 

189) Then applying the Felman ‘gloss’ on this test, other professions could well be the repository of 

such training, skill and experience.  The ‘registered tax agent’ profession, is the one that comes 

most readily to mind. 
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190) My point, however, is that it would be simply wrong, to suggest that tax agents operate in a 

kind of ‘law –free zone’ that exonerates them from looking at actual law. It must also be wrong, 

that simply holding out ‘tax advice’ as not ‘legal advice’, will be a substantive answer, and 

exonerate a person, from having to comply with a law, designed to protect consumers of services 

that bear on the law, or legal rights (or both). 

191) Whether a tax agent, giving tax advice, can, or does eventually, breach a state or territory 

law, designed to protect consumers of legal services, is yet another question, depending on many 

things, which I will comment on, at the conclusion of this paper. 

192) My concluding remark, however, is that this portion of Her Honour’s reasons, has been 

referred to as the ‘Felman Bubble’,21 which, to use Her Honour’s own words, has an ‘air of 

unreality’ about it. 

193) I am suggesting to registered tax agents, that it would be unwise to rely on these comments, 

as judicial authority for, and the basis for, their tax advice not breaching a prohibition in a local 

statute regulating legal practice. The agent may well be safe, but it will not be for these reasons. 

6 Commonwealth law prevails over State law 

to extent of inconsistency 

194) In a provision, that is well know, s109 of the Constitution of Australia, gives precedence to 

Commonwealth laws, over State laws, to the extent of any inconsistency. Section 109 is in the 

following terms. 

Constitution of Australia 

109 Inconsistency of laws 

When a law of a State is inconsistent with a law of the Commonwealth, the latter shall 

prevail, and the former shall, to the extent of the inconsistency, be invalid. 

 

195) In the Felman case, already discuss (above), Kenny JA, giving the leading judgment,  

summarised the case law on s109 inconsistency, as follows [at p381] 

Broadly speaking, for s 109 purposes, "inconsistency" may arise:  

(i)  where simultaneous obedience to the law of the Commonwealth and to the law of the 

State is impossible;  

(ii)  where the law of the State takes away or varies a right, privilege, duty, power or 

immunity conferred by a law of the Commonwealth (or, conversely, a law of the 

Commonwealth takes away or varies a right, privilege, duty, power or immunity 

conferred by law of the State); or  

(iii)  where the law of a State invades a field which the law of the Commonwealth was 

intended to cover exhaustively: …22 

 

196) Unlike the conclusion in the Felman case, I am of the conclusion that there would, most likely 

be a conflict between the Commonwealth law (TASA 2009) and the relevant State and Territory 

laws, if it were not for the jurisdictions that ‘carve-out’, from prohibitions on unqualified legal 

practice, conduct ‘authorised’ by a Commonwealth Act. But for this ‘carve-out’, the prohibitions on 

unqualified legal practise, would take away, at least in part, the right of Tax Agents to provide ‘tax 
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agent services’ under the Commonwealth law. Certainly, a Tax Agent’s right to advise on tax 

liabilities (and related matters), would otherwise be unqualified legal practice. To this extent, the 

State or Territory law would be invalid, under the Constitution. The same might be so, for 

‘ascertaining’ tax liabilities and related obligations and rights. 

197) The unqualified legal practice ‘carve-out’, however, has the same effect, as partial invalidity 

on s109 grounds. This may well be the reason for this exemption (conceding expressly, what 

would otherwise be lost on a different basis). Six (6) of the seven (7) State and Territory acts have 

these ‘carve-out’ provisions. The exception is South Australia, where s109 of the Constitution, will 

produce the same result. 

7 Registered Tax Agents – a statutory 

‘profession’  

198) It appears evident to me, that ‘Registered Tax Agents’ form a publicly recognisable 

‘profession’ – which will be important, in ways that I will explain later (in determining, whether the 

conduct of a non-lawyer, contravenes prohibitions, in relevant State and Territory statutes, on 

unqualified practice of the law). 

199) And, it appears that this is a statutory creation.  

a) It was first created, in 1943, by Commonwealth Act No. 10 of 1943. This inserted a new 

‘Part VIIA – Registration of Tax Agents’ into the Income Tax Assessment Act 1936 

(ITAA3623). 

b) These provisions were repealed, by Commonwealth Act No. 114 of 2009, and replaced 

by TASA 2009, which remains operative today. 

7.1 Tax Agents’ pre-TASA 2009 right to practice 

200) Prior to the Commencement of TASA 2009 (on 1 March 2010), the right of ‘registered tax 

agents’ to practice, was found in the now repealed found in s251L of the ITAA36. This set out the 

things for which unregistered people could be prosecuted, and by implication, established the 

scope of a registered tax agents right to practice. 

a) I set out the version of s251L that applied at the time of the Felman case, in my 

discussion of that case, above.  

b) And, I will set out the final content of d251L(1), just before being replaced by TASA 2009, 

below – for completeness. 

201) Before it was repealed, the scope of the offences, protecting a registered tax agent’s right to 

practise, was as follows. 

Income Tax Assessment Act 1936 (ITAA36) 

251L   UNREGISTERED TAX AGENTS NOT TO CHARGE FEES  : 

"(1)  A person, other than a person exempted under this section, shall not demand or receive 

any fee for or in relation to the preparation of any income tax return or objection, or for or 
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in relation to the transaction of any business on behalf of a taxpayer in income tax 

matters, unless he is a registered tax agent. 

Penalty: $2,000. 

(2) . … 

(3) . … 

(4)  Subsection (1) shall not apply to any solicitor or counsel acting in the course of his 

profession in the preparation of any objection or in any litigation or proceedings before a 

board, the Tribunal or a court, or so acting in an advisory capacity either in connexion 

with the preparation of any income tax return or with any income tax matter. 

(5)  .... " 

 

202) There are some things to note about the scope of this s251L authority. 

a) It did not explicitly include a right to ‘advise’ about tax liabilities etc. That has now been 

added in TASA 2009. 

b) Tax Agent rights were limited to ‘income tax’ matters. TASA 2009 has now broadened 

that out to liabilities, obligations and rights under ‘taxation laws’ – which includes most 

Federal Tax and related laws. 

203) The point about the previous s251L Tax Agent authority to act, prompts me to relate a very 

telling story about how this can all work. 

a) In about 2000, some tax agents, specialising in GST, gave advice to some taxpayers and 

ultimately had to sue to collect their fees. This was in Western Australia. 

b) The clients successfully defended the case on the basis that the Tax Agents had, in 

giving the tax advice, been giving legal advice, which inturn constituted unqualified legal 

practice, under the relevant WA Act. The WA Act precluded taking action to collect fees 

for work done in contravention of the WA Act. 

c) Pivotal to making out this case was the fact that the former s251L only authorised the 

Agents in respect of ‘income tax’, and not, also, GST. This was in 2000 and the 

broadening, of their Commonwealth authority, to similarly act, in respect of other Federal 

taxes, was still 9 years away (when TASA 2009 was enacted). 

d) I haven’t checked the predecessor to the WA 2008 Act, but I imagine it had the 

equivalent, for the current ‘carve-out’ for conduct ‘authorised’ by a Commonwealth law. If 

I’m right about that, the loss of this Commonwealth ‘shield’ (for GST matters) was 

material. 

7.2 Tax Agents’ right to practice under TASA 2009 (1 March 2010) 

204) TASA 2009, is a Commonwealth Act that gives ‘registered tax agents’ a right to provide ‘tax 

agent services’ (as defined in s90-5 of TASA 2009). This too, will be important, for Constitutional 

priority purposes, as I have already explained. 

205) Though TASA 2009 doesn’t quite say so (in as many words), it is clear that this is the thrust of 

various hurdles, obligations and sanctions created in the Act. 

206) That this is the object of the regime, can be seen from s2-5 of TASA 2009, stating its ‘object’. 

It provides as follows. 
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2-5  Object  

The object of this Act is to ensure that *tax agent services are provided to the public in 

accordance with appropriate standards of professional and ethical conduct. This is to be 

achieved by (among other things):  

(a)  establishing a national Board to register tax agents, BAS agents and tax (financial) 

advisers; and  

(b)  introducing a *Code of Professional Conduct for *registered tax agents, BAS 

agents and tax (financial) advisers; and  

(c)  providing for sanctions to discipline registered tax agents, BAS agents and tax 

(financial) advisers. 

 

207) The same can be said for s2-10, which provides a ‘general guide to each part’ of TASA 2009. 

2-10  General guide to each Part  

(1)  You need to be registered to provide *tax agent services for a fee or to engage in other 

conduct connected with providing such services. Part 2 sets out the requirements for 

registration. 

7.3 Scope of Tax Agent’s right to practice 

208) The thing that registered tax agents are allowed to provide is ‘tax agent services’. This is 

important, as it defines the scope of an agent’s Commonwealth warrant for practice. 

209) ‘Tax agent services’ is defined in s90-5 of TASA 2009, as follows. 

90-5 Meaning of tax agent service  

(1)  A tax agent service is any service:  

(a)  that relates to:  

(i)  ascertaining liabilities, obligations or entitlements of an entity that arise, or 

could arise, under a *taxation law; or  

(ii)  advising an entity about liabilities, obligations or entitlements of the entity 

or another entity that arise, or could arise, under a taxation law; or  

(iii)  representing an entity in their dealings with the Commissioner; and  

(b)  that is provided in circumstances where the entity can reasonably be expected to 

rely on the service for either or both of the following purposes:  

(i)  to satisfy liabilities or obligations that arise, or could arise, under a taxation 

law;  

(ii)  to claim entitlements that arise, or could arise, under a taxation law.  

(2)  A service specified in the regulations for the purposes of this subsection is not a tax agent 

service.  

Note:  For specification by class, see subsection 13(3) of the Legislation Act 2003. 

 

210) And relevant ‘liabilities, obligations or entitlements’, which Agents are entitled to ‘ascertain’ or 

‘advise on’, are those arising under a ‘taxation law’, which is relevantly defined24 in s995-1(1) of 

the Income Tax Assessment Act 1997 (ITAA9725). The definition is, as follows. 

995-1(1)   In this Act, except so far as the contrary intention appears: 

… 

taxation law  

means:  

(a)  an Act of which the Commissioner has the general administration (including a part of 

an Act to the extent to which the Commissioner has the general administration of the 

Act); or  
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(b)  legislative instruments made under such an Act (including such a part of an Act); or  

(c) the Tax Agent Services Act 2009 or regulations made under that Act.  

 

211) The Commissioner of Taxation has the ‘administration’ of most of the acts relating to federal 

taxes, including the Taxation Administration Act 1953 (TAA53).26 

212) This gives Tax Agents a wide range of tax matters to ‘ascertain’ or ‘advise on’. 

7.3.1 State Taxes – no statutory right but reputational scope 

213) However, I note that TASA 2009, and an agent being registered, gives them no authority to 

‘ascertain’, advise on, or otherwise practice in State or Territory taxes. There is, to my knowledge, 

no parallel regime, in the State and Territory Acts, imposing their various taxes, or the relevant 

‘Administration’ acts.  

214) This does not, however, prevent Registered Tax Agents, potentially, constituting a 

professional who can give the relevant consumer protection assurance, as to the quality of the 

services available, by consulting a member of that profession (the Felman principle). 

215) There are, however, some things to be said about this. 

a) Any attempt, by the Commonwealth, to extend TASA 2009, to include State and Territory 

taxes, would be unconstitutional, as the Commonwealth only has power, to make laws in 

relation to (its own) taxes, and matters incidental to those Commonwealth taxes. 

b) As a result of this limitation in Commonwealth authorisation, Tax Agents have no 

‘blanket’ cover, from prosecution, fee bans and other impacts of unqualified legal 

practice. 

c) Instead they must rely on a more vague ‘common law’ test of whether their profession 

does have the relevant skills and experience, to advise in relation to State Taxes (and 

thus give whatever is the relevant consumer protection assurance of quality of their 

services). 

d) The Tax Agents profession’s main reputation is in respect of Federal taxes – not 

surprisingly. It is by no means clear to me that it could be said that a profession, whose 

main skill, training and reputation, is in Federal taxes, can give an adequate quality 

assurance, for State and Territory taxes. 

e) It may well be, that it is enough, that there is a sub-set of Federally registered Tax 

Agents, who hold themselves out as practising in State and Territory taxes, and that is 

sufficient (despite their foundation expertise being in Federal Taxes).  

f) It may be that it is not sufficient, either. The actual expertise would then be dependant on 

what they say they’re good at, and not on compulsory levels of training, skill and 

expertise, imposed in an institutional manner. TASA 2009 does not require expertise in 

State & Territory taxes (and it would be unconstitutional, if it did). Further, the case law is 

clear that it must be a ‘profession’ that offers the requisite consumer protection 

assurance. On such a basis there would need to be a profession focussed on expertise 

in these State and Federal taxes, and to the best of my knowledge, there is none. It is 

unlikely, ultimately, that it will be good enough, to just take an individual practitioner’s 

word about what they’re good at. 
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7.4 Penalties for unqualified ‘tax agent services’ 

216) Part of the edifice, that TASA 2009 erects, to create the ‘Registered Tax Agent’ profession, 

are penalties for unqualified practice – the direct counterpart of the State and Territory statutes 

that prohibit unquailed legal practice. 

217) The primary prohibition (protecting ‘tax agents’27) is as follows. 

50-5  Providing tax agent services if unregistered  

(1)  You contravene this subsection if:  

(a)  you provide a service that you know, or ought reasonably to know, is a *tax agent 

service; and  

(b)  the tax agent service is not a *BAS service or a *tax (financial) advice service; and  

(c)  you charge or receive a fee or other reward for providing the tax agent service; and  

(d)  you are not a *registered tax agent; and  

(e)  if you provide the tax agent service as a legal service—either:  

(i)  you are prohibited, under a *State law or *Territory law that regulates legal 

practice and the provision of legal services, from providing that tax agent 

service; or  

(ii)  subject to subsection (3), the service consists of preparing, or lodging, a 

return or a statement in the nature of a return.  

Civil penalty:  

(a)  for an individual—250 penalty units; and  

(b)  for a body corporate—1,250 penalty units.  

Note:  Subdivision 50-C of this Act and Subdivision 298-B of Schedule 1 to the Taxation 

Administration Act 1953 determine the procedure for obtaining a civil penalty 

order against you. 

 

218) You will note that the key elements are providing a ‘tax agent service’, did so for a fee and 

were not registered. 

219) If you look carefully, you’ll see the ‘lawyers’ carve-out, too. This is in s50-5(1)(e), and it’s 

difficult to interpret, as it’s a double negative.   

a) Paragraph (e) is a requirement for a prosecution (because the ‘and’ makes each of these 

paragraphs a requirement. 

b) But paragraph (e) is only expressed to be applicable, if the ‘tax agent service’ is a ‘legal 

service’ (the latter of which, is not defined). 

c) If paragraph (e) does apply (because there is a ‘legal service’) then there are two 

alternate requirements for a successful prosecution: 

i) The first is, where the legal service is provided by person, who is prohibited from 

doing so, by State or Territory law (that regulate the provision of legal services). In 

words, this is the ‘lawyers exemption’ but it’s only available to persons who are 

entitled to practice as a lawyer.  

ii) The second is, if the ‘legal service’ consists of preparing or lodging a return. 

220) The net result of this is that:  

a) a qualified lawyer can provide *tax agent services’, that are ‘legal services’, provided they 

are not preparing or lodging returns. 
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b) A Tax Agent, who is providing legal services, that are NOT ‘tax agent services’, could be 

breaching the prohibition on unqualified legal practise. 

7.5 Code of Conduct (for registered tax agents) 

221) To help establish ‘tax agents’ as a profession, and to justify the penalties for unregistered 

persons, providing ‘tax agent services’, TASA 2009 imposes obligations on registered agents, to 

comply with a ‘Code of Conduct’ set out in s30-10 of that Act (see also s30-5, which says that the 

Code applies to ‘registered tax agents’). 

222) The Code is expressed in mandatory terms and there are ‘sanctions’ for not complying, set 

out in s30-15 of TASA 2009, which I’ll come to. 

7.5.1 The relevant parts of the Code 

223) The relevant parts of the Code (for our purposes) are set out below. 

Division 30—The Code of Professional Conduct 

30-10  The Code of Professional Conduct 

… 

Independence  

(4)  You must act lawfully in the best interests of your client. 

… 

Competence  

(7)  You must ensure that a *tax agent service that you provide, or that is provided on your 

behalf, is provided competently.  

(8)  You must maintain knowledge and skills relevant to the *tax agent services that you 

provide.  

(9)  You must take reasonable care in ascertaining a client’s state of affairs, to the extent that 

ascertaining the state of those affairs is relevant to a statement you are making or a thing 

you are doing on behalf of the client.  

(10)  You must take reasonable care to ensure that *taxation laws are applied correctly to the 

circumstances in relation to which you are providing advice to a client.  

Other responsibilities  

…  

(12)  You must advise your client of the client’s rights and obligations under the *taxation laws 

that are materially related to the *tax agent services you provide.  

(13)  You must maintain professional indemnity insurance that meets the Board’s requirements.  

7.5.2 Comments relevant to tax agent ‘legal services’ 

224) The case law I have examined (Felman) will examine [??] later, suggests that where a 

profession ensures that its members have minimum training, skills and experience, in an area that 

is relevant, a person acting in that professional capacity, provide services that are legal and 

which, would otherwise amount to ‘engaging in legal practice’. And if that is so, registered tax 

agents can both ‘ascertain’ and ‘advise’ on the ‘liabilities, obligations and rights’ their clients have 

under ‘taxation law’ (as defined, for the purposes of s90-5 of TASA). 

225) And it is likely that they will be able to do so, despite those functions involve applying law 

other than taxation law, and involve an approach to taking instructions, as to the facts, and 
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gathering evidence, in appropriate cases – in a way that similar to lawyers and will have similar 

forensic aspects. 

226) Equally, there are likely to be aspects of what registered tax agents do, in their practice, that 

could offend the relevant State and Territory prohibitions on unqualified practise of the law. 

227) With all of this in mind, I will make the following comments about the portions of the Code, 

quoted above – because they will apply, even if tax agent’s work carries them beyond interpreting 

tax law (which it usually will).  

228) I will deal with each paragraph, in order. 

a) Independence – para (4):   This obliges registered tax agents to ‘act lawfully in the best 

interests of [their] client’.  

i) The first ‘lawfully’ element, includes not contravening a prohibition on the 

unqualified practice of the law (in State and Territory laws), as that is an offence, 

and is ‘illegal’. It will also cover other things (but they often will involve ‘dishonesty’ 

and will overlap with s30-10(1) of the Code. Thus, a breach of a State or Territory 

law, could also be a breach of the Code and have sanctions under TASA 2009. 

ii) The second element (‘in the best interests of the client’), is no doubt imposing a 

quasi ‘fiduciary’ obligation, on agents, to put their clients’ interests ahead of their 

own. Also, it would involve not advising your client to enter schemes that are 

illegal, or end up being illegal (we all know of ‘false invoicing schemes’ and other 

arrangements, where taxpayers have ended up in jail28). Acting in a client’s best 

interests’ might involve ‘not acting’, in a particular matter, where you are not 

sufficiently competent (to avoid subjecting your client to a mistake). 

b) Competence – para (7):   Requires an agent to ‘ensure that a *tax agent service that [he 

or she] provides, or that is provided on [his or her] behalf, is provided competently.’ The 

work of a registered tax agent, clearly requires them to be ‘competent’ about the taxation 

law. But there is little, in tax, that doesn’t depend on general law, also.  

i) For instance, the relatively simple task of returning a CGT event A1, in the right 

year, depends on whether there is a contract, when it was made, and if there is no 

contract, the time when there is a change of ownership – each of those things 

hinging on the general law (see s104-5 of the ITAA97). Most tax agents would 

know enough general law, to get that right, but some won’t and they shouldn’t 

stray there, as they will be contravening the Code.  

ii) The source of such mistakes could be a failure to know about or sufficiently 

understand relevant general law and or gather and absorb additional facts relevant 

to those laws. 

iii) There is a case that will help demonstrate how this kind of problem could surface. 

It is Sinclair v CofT [2010] AATA 902. In this case, the taxpayer claimed a tax 

deduction, for paying the interest obligation, of the vendor of land (which was 

really just part of the purchase price, paid at the vendor’s direction, to its 

mortgagee and thus, it was capital in nature). The AAT upheld the Commissioner’s 

25% penalty, for lack of reasonable care, because it found (in para 92) that the 

taxpayer ought to have known to get tax advice, from his lawyer (and not just his 
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tax agent, who had given the wrong advice). Interestingly (and wrongly, in my 

view) the AAT said that the taxpayer ought to have known he should have 

obtained get tax advice from his lawyer, because the unqualified tax agent, would 

be in breach of the Victorian prohibition on unqualified ‘legal practice’.29 

iv) Failure to demonstrate this kind of competence, could be a breach of the tax 

agents’ Code of Conduct. 

c) Competence – para (8):   Requires an agent to ‘maintain knowledge and skills relevant 

to the *tax agent services that you provide’. Plainly, to the extent that a tax agent’s work, 

involves knowledge of the general law, he or she will need to not only ‘maintain’ 

knowledge and skills, but quite possibly ‘build them up’ to the point that they are 

relevantly ‘competent’. Failure to sufficiently invest, in this way, could be a breach of the 

tax agents’ Code of Conduct. 

d) Competence – para (9):   Requires that an agent ‘take reasonable care in ascertaining a 

client’s state of affairs’, so far as it is relevant to the ‘tax agent services’ provided to their 

client. Again, an agent can’t do this, unless they sufficiently understand any general law, 

that is relevant, to be able assemble all the facts relevant to ‘ascertain[ing the client’s] 

state of affairs’. Failure to demonstrate this kind of competence, could be a breach of the 

tax agents’ Code of Conduct. 

e) Competence – para (10):   Requires an agent to exercise ‘reasonable care to ensure 

that *taxation laws are applied correctly to the [relevant] circumstances’. This requires the 

tax agent to use reasonable skill, in the area of their expertise: taxation law. But this can 

be thwarted by: an insufficient understanding of the facts and of the general law, together 

with insufficient insight into the implications. The Sinclair case, mentioned above, is a 

good example of this. This is yet another way, in which failure to possess, or exercise 

legal knowledge, and skills, could result in a breach of the Code. 

f) Other responsibilities – para (12):   This requires the agent to ‘advise [their] client of the 

client’s rights and obligations under the [relevant] *taxation laws’. Again, adequate 

advice, about ‘rights and obligations’ could be dependent on insight into the general law 

and applicable facts. The agent could be at risk of breaching the Code, with insufficient 

non-tax expertise. 

g) Other responsibilities – para (13):   This requires the agent to ‘maintain professional 

indemnity insurance that meets the Board’s requirements.’ An agent will not breach this 

requirement, just because an insurer refuses to pay, based on allegations that the 

agent’s conduct was illegal, through breaching State or Territory prohibitions on 

unqualified practice of the law. However, the Board might changes its requirements, if 

there were too many instances of agents’ insurance being denied, because of this issue. 
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7.5.3 Sanctions for breach of the Code 

229) There are sanctions for breaching the Code. They are as set out below, in s30-15(2) of 

TASA 2009. 

30-15 Sanctions for failure to comply with the Code of Professional Conduct  

(1)  This Subdivision applies if the Board is satisfied, after conducting an investigation under 

Subdivision 60-E, that you have failed to comply with the *Code of Professional 

Conduct.  

(2)  The Board may do one or more of the following:  

(a)  give you a written caution;  

(b)  give you an order under section 30-20 [for a ‘course of education’; work ‘under 

supervision’; or limit the services that agent can provide to clients]; 

(c)  suspend your registration under section 30-25;  

(d)  terminate your registration under section 30-30. 

 

230) I note that an agent could, conceivably have their registration suspended or terminated, by a 

breach of the Code, that stemmed from too little understanding of matters outside their expertise 

in tax law. 

231) This is not a consequence of the agent being prosecuted and convicted of unqualified legal 

practice. Rather, it could be that those same circumstances, lead to a breach of the Code, in one 

of the ways, I stated above. 

7.6 ‘Fit and proper person’ test for being registered as a tax agent 

232) The other way a contravention of a State or Territory law, could affect a tax agent’s 

registration (or eligibility for registration), is via the ‘fit and proper person’ test, in s20-5(1)((a) of 

TASA 2009. It would have to be a very serious set of circumstances, to do this. In my opinion, it 

would be most unlikely that an otherwise competent tax agent, stumbled into a contravention, and 

it precluded that agent being a ‘fit and proper person’ for registration. But, for completeness, I 

wanted to cover this ground. 

8 Pulling these threads together  

233) The various statutes regulating lawyers, and the statute regulating tax agents, seek to 

establish standards of practise, in the public interest, by way of assurance of the level of service, 

the public can expect.  

234) And, to protect the public from sub-standard service, these statutes create penal sanctions, 

for those who provide the regulated services, without being regulated. 

235) Because of the degree of overlap, each unqualified practise prohibition, makes significant 

allowance, for the other. 

a) TASA 2009 allows lawyers to provide any ‘tax agent service’, apart from lodging tax 

returns,30 without having to be a registered tax agent,  
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b) Each statute, regulating legal practise, excludes from the prohibition, any person 

providing services under the ‘authority’ of a Commonwealth law – such as TASA 2009.31 

The only exception, is the South Australian 1981 Act. 

236) So a lawyer is free to carry on his or her practice, as long as they don’t prepare or lodge client 

tax returns.  

237) And, save for tax agents in South Australia, tax agents will not offend statutes regulating legal 

practise, by providing ‘tax agent services’ (as defined in s90-5(1) of TASA 2009). In simplified 

format, ‘tax agent services’ involve: 

a) ‘ascertaining’ tax liabilities, obligations and entitlements; 

b) ‘advising’ about these three things; and 

c) representing clients, in their dealings with the Commissioner of Taxation. 

238) There are, however, some issues to note. 

8.1 Issue 1: tax agents providing documents 

239) There are only three (3) jurisdictions, where the Acts regulating legal practise, have 

unqualified practise prohibitions, that expressly prohibit ‘specific conduct’ (what I’ll call ‘specific 

prohibitions’). They are the Australian Capital Territory, South Australia and Western Australia. 

240) None of these specific prohibitions directly affect tax advice (which is legal advice about tax 

matters). 

241) However, in these jurisdictions, there are major issues for tax agents, in any way involved in 

supplying documents, to the their clients, other than by way of briefing lawyers. Before you say: 

‘well, he would say that’ – let me explain.  

a) The TASA 2009 definition of ‘tax agent services’ (in s90-5(1)) does not extend to 

implementing advice (creating the circumstances advised on). 

b) A tax agent could still do this, but they would not be acting under the ‘authority of a 

Commonwealth law’ (or at least, not under TASA 2009). 

c) This means that the Agent, would no longer have the protection of Constitutional 

invalidity or the exception, in most state and territory laws, for unqualified legal practise 

(note: all but SA have this exception). 

d) Immediately the tax agent would be exposed to the probable breach the specific 

prohibitions in the ACT 2006 Act and the SA 1981 Act – namely on ‘preparing documents 

that create or regulate legal rights’ (s16(1), example 21(2)(b), respectively). 

e) There is some risk that the documents could come within the reach of one of the specific 

prohibitions in the WA 2008 Act – for example: on ‘drawing or preparing any deed, 

instrument or writing relating to or in any manner dealing with or affecting … real or 

personal estate or any interest in real or personal estate’. 

f) There is also some risk that these specific exemptions could trigger a breach of the 

general prohibition, in the other states, where the only express prohibition, is the general 
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one (that is a prohibition on ‘engaging in legal practice’ – if unqualified). I’ll discuss this, 

below, as an issue of it’s own. 

242) Naturally, the way in which a Tax Agent, provided, or helped someone provide, documents to 

the client, would be relevant, but is beyond the scope of this paper. 

243) I would caution Agents, however, from using non-lawyer services, to supply supposedly 

‘standard form’ documents. The origin and quality, of these standard documents, is uncertain and 

neither the tax agent, nor the client, is in a position to assess, the quality of the document, much 

less, whether it suits the client’s circumstances. Even the choice of the variables, in such 

documents, will have legal implications, that, it may be that no-one is competent to advise on. 

Often no lawyer will be involved in the whole process, and it would be impossible to say that there 

is any meaningful ‘consumer protection’ in the supply of those documents.  

8.2 Issue 2 – practise in State and Territory taxes is not a ‘tax 

agent service’ 

244) I have addressed the issue that ‘tax agent services’ are, by constitutional necessity, focussed 

on Federal Taxes (under Heading 7.3.1 above). This intrinsically puts practise, in State and 

Territory taxes, outside the TASA 2009 assured level of skill, of registered tax agents. 

245) This, in turn, has the following effect. 

a) Practice in State or Territory taxes is not ‘authorised’ by a Commonwealth law, and must 

be tested against the various unauthorised legal practice prohibitions, which remain in 

tact. 

b) Tax advice, at least, would be ‘legal practice’ requiring consumer protection assurance. A 

practitioner can give this assurance, if they act, in a professional capacity, where that 

profession requires minimum standards of training, skill and experience, to advise on the 

relevant subject matter.  

c) The Tax Agents profession, however, does not require a minimum level of training, skill 

and experience, in State and Territory taxes – because it is focussed on Federal taxes. 

d) Neither is there some other professional association, that I am aware of, that 

practitioners can join, that provides this minimum level of competence, in State and 

Territory taxes, sufficient to give required consumer protection assurance. 

8.3 Issue 3 – Could the specific conduct prohibitions apply in the 

other States and Territory? 

246) Tax agents could have the same problem, with supplying documents to clients, even in the 

other four (4) jurisdictions, where there are no ‘specific’ practise prohibitions, expressed in the 

relevant Acts. These jurisdictions are New South Wales and Victoria (which both share the 

Uniform 2014 Law); Northern Territory, Queensland and Tasmania. 

247) My concern is that, the general prohibition, expressed in these 4 statutes, could include some 

or all of these specific prohibitions.  



F John Morgan, CTA When does ‘tax advice’ become ‘legal advice’ and thus ‘unqualified legal practice’? 

© F John Morgan, CTA 2019 56 

248) My view falls well short of this being the ‘better view’ of the law. But, my reasons, for concern, 

are as follows. 

a) These specific prohibitions, have, over the last 100 years, comprised the expressed 

prohibitions, on unqualified legal practice, in many instances. I can demonstrate this by 

reference to the series of Victorian statutes over the last 100 years. 

i) In the Victoria 1915 Act, the prohibition was only on drawing any instrument 

relating to real estate or legal proceedings (s24).32 

ii) In the Victoria 1928 Act, there were the same specific prohibitions (in s27) plus 

another specific prohibition (in s23) on conducting litigation (in terms more wide 

than simply preparing documents for legal proceedings).33 This was the first 

Victorian Act to include a general prohibition: ‘act[ing] as a solicitor’, unless 

qualified (s23). Also, it is worth noting, that the terms of s23, make it clear that the 

specific prohibition (conducting litigation, generally) was part of this general 

prohibition. The relevant part of the s23, said: ‘act as a solicitor or as such solicitor 

[conduct litigation generally] …’ 

iii) The Victoria 1958 Act continued to have a general prohibition – that is on ‘acting or 

practising as a solicitor’ if not qualified (s90(1)). This Act reproduced the previous 

s23 prohibition on ‘act[ing] as a solicitor, or as such solicitor [conducting litigation 

generally] …’ (in s111). This Act introduced 3 further specific prohibitions – 

preparing documents that [1] create or regulate legal rights; [2] relate to real or 

personal property; or [3] relate to legal proceedings (s93).34 These new 

prohibitions are not expressed as part of the general prohibition, but they are 

plainly part of the same population of prohibitions and have much in common with 

the other specific prohibitions and the general prohibition. 

iv) The Victoria 1996 Act, then abruptly abandoned all specific prohibitions, adopting, 

instead, a single, general prohibition – on an unqualified person ‘engaging in legal 

practice’. There was no indication, in the Explanatory Statement, that this change, 

in the format of the prohibitions (to just a general prohibition), was meant to effect 

any substantive change in the scope of the prohibition, on unqualified practice. On 

the other hand, the legislature has made a change, and a Court should consider 

whether this change, in wording, was meant to effect some change in the scope of 

the prohibition. 

v) The statutes regulating lawyers, since (Victoria 2004 Act and the Uniform 2014 

Law) have retained this 1996 model, of having just a general prohibition, cast in 

the same language. 

b) There is very considerable commonality between these historical Victorian prohibitions, 

and the specific prohibitions, that survive, to this day, in ACT, SA and WA. 

c) Further, the statutes in ACT, SA and WA are all worded in a way that includes the 

specific prohibitions, as part of the general prohibition. The ACT Act, sets out the specific 

conduct as ‘examples’ of the general prohibition (s16(1)). The SA Act, says that the 

general prohibition ‘includes’ the various specific types of conduct, set out in s21(2). And 

in WA, s12(1) includes the specific conduct, within the definition of ‘legal work’, which is 

then linked (by s12(4)) back into the words of the general prohibition (in s12(2)). 
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d) All of these prohibitions on unqualified legal practice (whether ‘general’ or ‘specific’) have 

always been in the public interest, by way of consumer protection. And now, ‘consumer 

protection’ is expressly stated as the object of the unqualified practise prohibitions.  

e) In deserving cases, a Court might well look back, to the history of these prohibitions, and 

the fact that these kinds of prohibitions are still expressed, as prohibitions, in other 

jurisdictions.  

249) Tax Agents should keep in mind the risk that these specific conduct prohibitions, might also 

apply in NSW, NT, Qld, Tas and Vic, where only a general prohibition is expressed. 

8.4 Issue 4 – practising in South Australia 

250) The next issue, is for tax agents practising in South Australia – or perhaps with clients in 

South Australia. 

251) The SA 1981 Act is the oldest, of the seven State and Territory acts, that regulate lawyers, 

and it is ‘atypical’, in many ways. It is worth you finding the Act (‘Google’ it) and read s21. It’s not 

short, but there’s many a twist and turn. 

252) I will summarise, some of the key difficulties the SA 1981 Act, could throw up, for non-lawyer 

practitioners. 

a) The first is that there is no exemption, for persons acting under the authority of a 

Commonwealth Act. This may not matter, as s109 of the Constitution is likely to have the 

same effect, as a Commonwealth authorised conduct ‘carve-out’ from prosecution. 

Practitioners will have to remember, to look to the Constitution, for their protection. 

b) Tax agents supplying documents, will often be in breach of the specific prohibitions. This 

is particularly so, for the prohibition on preparing documents that create or regulate legal 

rights (s21(2)(d)). 

c) Tax agents supplying trust deeds, may also be in breach of the prohibition on preparing 

documents that relate to real or personal property (s21(2)(b)). 

d) The SA 1981 Act has an additional specific prohibition, that no other jurisdiction has (or 

not, at least, in these terms). It prohibits, broadly, preparing documents relating to 

companies, including their formation, amendment of their constitutions, and changes to 

shareholders’ rights. 

e) Finally, s12(4)(ba) also deems a person, who has taken instructions, to prepare a 

document, to have ‘prepared’ the document, for the purposes of this prohibition section 

(s21). 

8.5 Issue 5 –TASA right to ‘advise’ – would it be read down? 

253) The next issue, for Tax Agents, is that the right in TASA, to ‘advise’ about (amongst other 

things) tax liabilities, may not extend to giving very complex tax advice. 
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254) I’ve already noted that, giving any real ‘tax advice’, will depend on understanding not only the 

tax law but the general law that influences the tax result. And, this flows into having enough skill 

and insight, to identify the relevant facts, and to integrate the facts and law, into a reliable result. 

255) The case law is clear that legal advice is central to legal practice. Further, the case law also 

makes it clear that legal advice is a prime example, of the ‘third limb’ requirement, that consumer 

protection assurances must be met. This means that the advice must be given by someone with 

relevant training, skill and experience. 

256) It is true that the TASA regime is focussed on having minimum levels of training, skill and 

experience, in matters relating to the main Federal Taxes. This is the kind of professional 

qualification that could give sufficient ‘consumer protection’.  

257) However, the question is whether this is enough assurance, for the most complex tax advice, 

depending, perhaps, not just on tax law but also significant amounts of general law. 

258) But the issue is this. Would the TASA 2009 provisions, that give tax agents the ostensible 

right to give any tax advice, result in the definition, of ‘tax agent services’, to a level where the s2-

5 consumer protection objects, of TASA 2009, are ensured?  

259) In my opinion, it would be unwise for Tax Agents to assume that the TASA authority, to advise 

about tax liabilities, would never be read down. A deserving case might well persuade a Court to 

maintain the consumer protection objectives, of TASA 2009, by limiting the ostensible limits of 

Agent’s rights to give tax advice.  

260) And, without TASA 2009 giving the Agent, the ‘authority’ to give high level tax advice, he or 

she could be faced with giving advice that breaches the prohibitions on unqualified legal advice. 

8.6 Issue 6 – TASA Code requirements for ‘law heavy’ tax advice  

261) Even if a Tax Agent is not exposed to prosecution, for unqualified legal practise, they will be 

subject obligations, under TASA 2009, itself, in relation to complex tax advice. 

8.6.1 Competent (item 7) 

262) These are primarily imposed, under the s30-10 Code of Conduct, circling around the 

‘competence’ of the agent to give the tax advice. Item (7) requires the agent to ‘ensure that [the 

tax advice] is provided competently.’   

263) In assessing ‘competence’, one needs to remember that the legal content, in tax advice, 

includes the following: 

a) Knowing the applicable tax law; 

b) Knowing the applicable general law (on which the tax law operates); 

c) ascertaining the facts, with enough forensic insight, as to what is relevant, and enough 

rigour to be sure they are ascertained correctly (with enough evidence, when applicable). 

d) Applying the law to the facts, with enough insight and skill, to ensure a reliable outcome. 

e) Understanding relevant penalties law – if the Commissioner disagrees, and issues 

assessments, on a different basis. 
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f) Understanding relevant appeal law, should the taxpayer want to challenge a contrary 

view, taken by the Commissioner. 

264) All of this would have to be done ‘competently’. 

8.6.2 Maintain relevant ‘knowledge and skills’ (item 8) 

265) Item (8) requires a Tax Agent to ‘maintain knowledge and skills relevant to the *tax agent 

services that [they] provide’. 

266) An Agent attempting to give complex tax advice, would hot only need superior technical skills, 

for that piece of advice, but would have to ‘maintain’ them, if they hold themselves out, as being 

able to advice, at that level. 

8.6.3 Ascertain client’s ‘state of affairs’ (item 9) 

267) Also, item (9), requires an agent to use ‘reasonable care in ascertaining the client’s state of 

affairs, to the extent that [this is] relevant … ‘ 

268) To be fair, item (9) only requires this reasonable care, in relation to ‘a statement [the agent 

makes] or a thing [the agent does] on behalf of the client.’ Tax advice might involve a ‘statement’ 

but this is given ‘to’ a client, and not done ‘on behalf of a client’. So, this duty might only apply to 

(for instance) statements in tax returns ‘on behalf of the client’. 

269) But the principle of using reasonable care, in ascertaining the facts, should apply equally to 

tax advice – even if imposed under another item – perhaps under item (7), which requires agents 

to provide tax agent services ‘competently’.  

8.6.4 Taxation law applied correctly (item 10) 

270) Further, item (10) of the Code explicitly applies to giving ‘advice’ and effectively requires that 

all of the above process be done, with ‘reasonable care’. Item (10), provides as follows. 

(10)  You must take reasonable care to ensure that *taxation laws are applied correctly to the 

circumstances in relation to which you are providing advice to a client.  

271) The requirement to apply the taxation laws ‘correctly’, cannot be done without the underlying 

facts and general law being suitably ascertained and applied. 

8.6.5 Advise client of ‘rights and obligations’ (item 12) 

272) Further, item (12) of the Code, requires tax agents to advise their clients about any (ancillary) 

‘rights and obligations’ the client has, under ‘taxation laws’, that relate to other ‘tax agent services’ 

supplied. Item (12) provides as follows. 

(12)  You must advise your client of the client’s rights and obligations under the *taxation laws 

that are materially related to the *tax agent services you provide.  

273) Where advice about tax ‘rights and obligations’ is relevant, it is hard to think that this could be 

done correctly, without getting the underlying facts and law correct. 
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8.7 Issue 7 – Other accounting qualifications – make a difference? 

274) The focus of this paper has been on tax advice given by registered tax agents, as it is likely 

that any non-lawyer, giving tax advice, would be a registered tax agent (to avoid prosecution – if 

the advice relates to Federal tax matters). 

275) However, my warnings to Tax Agents have included two areas that are not ‘authorised’ by 

TASA 2009, because they are not a ‘tax agent service’. They are providing legal documents and 

practise in State and Territory taxes. 

276) So, as a matter of completeness, I should consider if other accounting qualifications (eg. ICA 

and CPA) might make any difference – particularly in these two areas. 

a) My understanding is that these qualifications have no statutory basis (and particularly not 

under any Commonwealth law). If that is right, then services provided by practitioners 

with other accounting qualifications, would not have any ‘blanket’ protection, from the 

application of State and Territory prohibitions on unqualified legal practice. 

b) The particular services provided by the accountant, would have to be tested against the 

applicable tests in the relevant State or Territory laws, establishing the prohibitions on 

unqualified persons. 

c) The relevant service might be of a type specifically prohibited in the State or Territory 

law, for persons other than qualified lawyers. Having some other accounting qualification 

would not assist, if the service were of a kind specifically prohibited, in the relevant 

jurisdiction. 

d) However, if it is only a ‘general’ prohibition (on unqualified legal practise), another 

accounting qualification, might make a difference. It could do so, in this way. 

i) The relevant service, would most likely be tested against the ‘3rd limb’ test of ‘legal 

practise’ articulated in the Sperry case (in Florida), incorporated into Victorian law 

in the case of Cornall v Nagle and Felman (and, thus, generally accepted as part 

of the common law in every jurisdiction in Australia). 

ii) This limb requires the service to be given with a ‘consumer protection’ level of 

assurance, if it relates to legal rights and requires a level of training, skill and 

experience, above that of the ‘average citizen’ to be performed satisfactorily. 

iii) The level of training, skill and experience provided by the legal profession, is the 

archetypal way of giving consumers assurance that their matter ought be handled 

competently. 

iv) However, Felman determined that other professions may be able to provide an 

adequate level of consumer protection assurance (giving the example of an 

architects being able to advise about building a planning regulations relevant to 

the building he or she is designing). 

v) It may be that the expertise that, say, the Institute of Chartered Accountants or the 

CPAs require, for accreditation, does cover the particular service, in a way that the 

TASA based tax agent profession, does not (for instance, for services outside the 

definition of ‘tax agent services’). 
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vi) For instance, it could be that accreditation, by one of these bodies, requires 

training and experience in State and Territory taxes. 

vii) Or it could be that there is sufficient business legal training, that the public can 

expect them to be trained to assess the adequacy of a legal document. 

e) However, it is also possible, that accreditation with one of these other bodies, does NOT 

give the requisite consumer protection assurance. 

8.8 Conclusions 

277) In summary, I don’t think that the risk, to tax agents, of breaching unqualified legal practise 

prohibitions, is as high as they might have imagined. This is largely because the relevant state 

and territory acts exempt conduct authorised by a Commonwealth law (such as TASA 2009). 

278) The things Tax Agents should keep in mind: 

a) Supplying documents is outside TASA 2009 protection, and will likely breach unqualified 

legal practice prohibitions, in at least ACT and SA – and perhaps WA. 

b) TASA 2009 authorisation for giving ‘tax advice’ might be read down, if a deserving case 

exposed the level of training, skill and experience, required to be registered as a Tax 

Agent, as not adequate to allow Tax Agents, as a profession, to give the most complex 

legal advice about tax matters. This would expose Agents to probable breach of the legal 

prohibitions on unqualified legal practice. 

c) The Code of Practice, in s30-10 of TASA 2009, will impose a number of requirements on 

Tax Agents, giving tax advice, which will be proportional to the level of competence, they 

need, to give the advice reliably. Sanctions for breach of the Code might ultimately be 

the other real concern. 

 
F John Morgan, CTA 
Barrister at Law 
The Victorian Bar 
 
4 March 2019 
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9 Glossary of defined terms 

AAT Act – Administrative Appeals Act 1975 (Cwth) 

ACT 2006 Act – Legal Profession Act 2006 (version consolidated to 22 November 2018) 

Cornall v Nagle - Cornall v Nagle [1995] VicRp 50;  [1995] 2 VR 188 

Felman case - Felman v Law Institute of Victoria [1998] 4 VR 324; (1997) 142 FLR 362 

ITAA36 – Income Tax Assessment Act 1936 (Cwth) 

ITAA97 – Income Tax Assessment Act 1997 (Cwth) 

NT 2007 Act - Legal Profession Act 2007 (version consolidated to 14 November 2018) 

Qld 2007 Act - Legal Profession Act 2007 (version consolidated to 5 June 2017) 

SA 1981 Act - Legal Practitioners Act 1981 (version consolidated to 1 March 2018) 

Sperry case - In Florida Bar v Town 174 So (2d) 395 (1965) at 396-397, the Supreme Court of 

Florida adopted the relevant definition of ‘practice of law’, which was taken in turn from State ex 

rel Florida Bar v Sperry140 So (2d) 587 (1962) at 591 

Tas 2007 Act - Legal Profession Act 2007 (version consolidated to 16 November 2018) 

TAA53  - Taxation Administration Act 1953 (Cwth) 

TASA 2009 – Tax Agents Services Act 2009 (Cwth) 

Uniform 2014 Law - Legal Profession Uniform Law: as set out in Schedule 1, of the Victorian Legal 

Profession Uniform Law Application Act 2014, which it says, is to be known as the Legal 

Profession Uniform Law (Victoria). The equivalent New South Wales Application Act – adopts 

Schedule 1 of the Victorian Application Act, as law of NSW, and says that this Schedule is to be 

known as the Legal Profession Uniform Law (NSW). 

Victorian 1915 Act - Legal Profession Practice Act 1915 (Vic) 

Victorian 1928 Act - Legal Profession Practice Act 1928 (Vic) 

Victorian 1958 Act - Legal Profession Practice Act 1958 (Vic) 

Victorian 1996 Act - Legal Practice Act 1996 (Vic) 

Victorian 2004 Act - Legal Profession Act 2004 (Vic) 

WA 2008 Act - Legal Profession Act 2008 (version consolidated to 1 July 2016) 
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