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1 Introduction 

There are a number of CGT events which are sometimes overlooked or restructures which are 

undertaken which may have a significant impact when determining the capital gains or future capital 

gains implications for clients. 

This paper will look at the following CGT issues and traps: 

▪ Pre-CGT assets 

• A capital gain from a CGT asset which a taxpayer acquired prior to 20 September 1985 (pre-

CGT) is generally disregarded. 

However, there may be CGT issues where a CGT event happens in relation to a pre-CGT 

asset in the following circumstances: 

• The pre-CGT asset is owned by a company or trust and Division 149 of the 1997 Tax Act 

is triggered. 

• The pre-CGT asset is an interest in a company or trust and CGT event K6 occurs. 

• GT event K6 issues which may arise as a result of a restructure in which roll-over relief under 

Division 615 (inserting a holding company) or Subdivision 124-N (transfer from a unit trust to 

a company) is applied but Division 149 had been triggered in the original entity. 

▪ Dealing with CGT event E4 issues where non assessable payments are made to unitholders in 

relation to their interests in the unit trust. 

▪ Triggering CGT event J4 – which may happen if a restructure from a unit trust to a company 

occurs where Subdivision 124-N roll-over relief is applied but the unit trust is not wound up within 

six months of a restructure commencing. 

▪ Passing assets to exempt entities or foreign residents under a Will and triggering CGT event K3. 

▪ Issues to consider when a company has debts which need to be dealt with prior to it being 

deregistered.  

In this paper references to “1997 Tax Act” means Income Tax Assessment 1997 (Cth) and “1936 Tax 

Act” means Income Tax Assessment 1936 (Cth).  
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2 Division 149 and Pre-CGT assets in a 

company or trust 

2.1 What is a pre-CGT asset? 

An asset which was originally acquired by an entity prior to 20 September 1985 will continue 

to be a ‘pre-CGT asset’ unless Division 149 of the 1997 Tax Act (or one of the predecessor 

sections to Division 149) is triggered.1 

2.2 When does an asset cease to be a pre-CGT asset under Division 

149? 

▪ Division 149 is triggered (that is, the asset stops being a ‘pre-CGT asset’) at the first time on or 

after 20 September 1985, the majority underlying interests in the asset were not held by ultimate 

owners who had majority underlying interests in the asset immediately before 20 September 

1985.2 

▪ Majority underlying interests3 in the asset consist of: 

• more than 50% of the beneficial interests that ultimate owners (generally individuals) have 

(whether directly or indirectly) in the asset (that is, capital rights); and 

• more than 50% of the beneficial interests that ultimate owners (generally individuals) have 

(whether directly or indirectly) in any ordinary income that may be derived from the asset (that 

is, income rights). 

▪ For private companies and unit trusts, Division 149 is generally triggered at the first time on or 

after 20 September 1985, the individuals who (directly or indirectly) held shares/units which had 

rights to more than 50% of the capital and income of the company/unit trust at 19 September 

1985 cease to hold more than 50% of those interests. 

Note:  It just needs to be the same group of individuals.  This means that provided the same 

group continues to hold shares which have more than 50% of the rights to capital and income, 

                                                      

1 Section 149-10 of the 1997 Tax Act 
2 Section 149-30(1) of the 1997 Tax Act 
3 Section 149-15 of the 1997 Tax Act 
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(even though their percentage of the ownership may change between them), Division 149 will not 

be triggered.4 

• For example:  At 19 September 1985, A held 50% of the shares, B held 20% of the shares 

and C held 30% of the shares.  On 1 July 1990 A and B transferred shares to C which 

resulted in A holding 10% of the shares, B holding no shares and C holding 90% of the 

shares.  A and C have together continued to hold more than 50% of the shares – therefore 

Division 149 is not triggered. 

• However, if A and B each held 50% of the units at 19 September 1985 and after 19 

September 1985, B transferred its 50% of the units to A, then Division 149 would be triggered.  

This is similar to the facts Private Ruling Authorisation Number 1051361739867 (issued 18 

April 2018).  

▪ In the event that a transfer occurs in relation to CGT event A1 or B1 and roll-over under 

Subdivision 126-A applies (about marriage or relationship breakdowns) or a transfer occurs as a 

result of death, then for the purpose of determining whether Division 149 is triggered the new 

owner is taken to have owned those interests for the time in which the former owner owned those 

interests.5 

For example:  John held 100% of the shares in a company at 19 September 1985.  On 1 February 

2019 John died passing his shares to his son Jack.  Although Jack is taken to have acquired the 

shares on 1 February 2019 at market value for the purpose of determining any future capital gain 

on the shares, for the purpose of determining whether Division 149 is triggered, Jack is taken to 

have owned the shares at the same time as John held them. 

2.3 What happens if the asset ceases to be a pre-CGT asset? 

▪ The CGT asset will cease to be a ‘pre-CGT asset’ on the date the first Division 149 event (or its 

predecessor) is triggered (Division 149 Date). 

▪ Division 109 of the 1997 Tax Act outlines when a CGT asset is ‘acquired’.  Item 14 of the table in 

section 109-55 provides that where an asset is acquired before 20 September 1985, and there 

has since been a change in the majority underlying interests in the assets (that is, Division 149 

has been triggered), the asset is taken to have been acquired when the change occurred. 

▪ The market value of the CGT asset on the Division 149 Date will form part of the first element of 

the CGT asset’s cost base in calculating the capital gain or capital loss on any future CGT 

events.6 

                                                      

4 Taxation Ruling IT 2530 
5 Section 149-30(3) of the 1997 Tax Act 
6 Section 149-30(1A) of the 1997 Tax Act 
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2.4 Exception: Commissioner being satisfied that majority 

underlying interests maintained 

The Commissioner may be satisfied, or think it is reasonable to assume, that at all times on and 
after 20 September 1985 the majority underlying interests in the asset were held by ultimate 
owners who had majority underlying interests in the asset before 20 September 1985.7 

2.5 Common issues in tracing through to the individual ultimate 

owners 

2.5.1 Shares, units or assets are held by discretionary trusts. 

• A beneficiary in a discretionary trust does not have a beneficial interest in the assets of 

the trust.  Therefore, it would not be possible to trace through to individuals who have 

more than 50% of the beneficial interests in the income and capital of the company or 

trust where those interests are held by discretionary trusts.  That is, any company or trust 

in which at least 50% of its shareholders or unitholders have been trusts since pre-CGT 

could not have any pre-CGT assets.  This is because Division 149 would have been 

triggered on 20 September 1985. 

• However, in Taxation Ruling IT 2340 (about section 160ZZS of the 1936 Tax Act which is 

the predecessor section to Division 149) the Commissioner makes the following 

comments at paragraphs 5 to 8: 

In relation to what are generally referred to as discretionary trusts, i.e., family trusts, the trustees 
of which have discretionary powers as to the distribution of trust income or property to 
beneficiaries, in considering the question of whether majority underlying interests have been 
maintained in the assets of the trust it will be relevant to take into account the way in which the 
discretionary powers of the trustees are in fact exercised.  

Where a trustee continues to administer a trust for the benefit of members of a particular family, 
for example, it will not bring section 160ZZS into application merely because distributions to 
family members who are beneficiaries are made in such amounts and to such of those 
beneficiaries as the trustee determines in the exercise of his discretion.  

In such a case the Commissioner would, in terms of sub-section 160ZZS(1), find it reasonable 
to assume that for all practical purposes the majority underlying interests in the trust assets 
have not changed. That is consistent with the role of the section to close potential avenues for 
avoidance of tax in cases where there is a substantial change in underlying ownership of assets 
and the legislative guidance contained in Subdivision G of Division 3 of Part III of the Act. On 
that basis, trust assets acquired by the trustee before 20 September 1985 would remain outside 
the scope of the capital gains and losses provisions of the Act.  

On the other hand where, by the exercise of a trustee's discretionary powers to appoint 
beneficiaries or by amendment of the trust deed, there is in practical effect a change of 50% or 
more in the underlying interests in the trust assets - such as where the members of a new family 

                                                      

7 Section 149-30(2) of the 1997 Tax Act 
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are substituted as recipients of distributions from the trust in place of persons who were formerly 
the object of such distributions - the section would have its intended application as described. 

In relation to chains of entities the Commissioner makes the following point at paragraph 2. 

…. The clear policy of the law thus permits and requires that, for the purposes of the 

relevant provisions, chains of companies, partnerships and trusts are to be "looked 

through" in order to determine whether there has been a change in the effective interests 

of natural persons in the assets. 

• Therefore, provided that the trustee does not distribute to members of a new family, the 

Commissioner should be satisfied that Division 149 would not be triggered. 

However, what if the trustee has distributed to corporate beneficiaries? 

2.5.2 Examples involving trusts where the Commissioner has been satisfied that 

Division 149 has not been triggered. 

• Private Ruling Authorisation number: 1051189383387 (issued 3 March 2017) – trust deed 

was amended to include founder as beneficiary where founder originally omitted – 

Division 149 not triggered.  

• Private Ruling Authorisation number:  1012899286105 (issued 22 October 2015) – 

involved a unit trust where taxpayer did not have records for the 1985 year as to how 

distributions were made. 

Prior to 20 September 1985, the Applicant was established with 2 unit holders, being the Trust A 
and Trust B discretionary trusts. Therefore it needs to be determined whether the majority 
underlying beneficial interest in the Applicant's business has been maintained in relation to the 
discretionary trusts. 

Paragraph 5 of IT 2340 indicates that: 

…in considering the question of whether majority underlying interests have been maintained in 
the assets of the trust it will be relevant to take into account the way in which the discretionary 
powers of the trustees are in fact exercised. 

The families and the trustees of Trust A and Trust B family trusts which have had (in)direct 
interests in the Applicant cannot supply records of distributions of income and capital from the 
relevant discretionary trusts for the 1985 income year. 

However, it is accepted that according to the relevant trust deeds, only members of Individual A 
or Individual B's families (and related entities) were beneficiaries of the discretionary trusts and 
received distributions of income and capital from the discretionary trusts. 

After 20 September 1985, Trust C acquired units in the Applicant, which is the family of 
Individual A's child, Individual C. It can be argued that the beneficiaries of Trust C would fall 
within Individual A's family.  

Although the Applicant is now owned by three discretionary trusts, the ultimate beneficial 
owners continue to be members of the Individual A and Individual B's family groups. Paragraph 
7 of IT 2340 states that when the trust is continued to be administered for members of a 
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particular family, the Commissioner would 'find it reasonable to assume that for all practical 
purposes the majority underlying interests in the trust assets have not changed'. 

Therefore the Commissioner will exercise his discretion under subsection 149-30(2) of the ITAA 
1997 and so the goodwill will remain a pre-CGT asset of the Applicant. 

• Authorisation number:  1012801220820 (issued 24 June 2015) and 1051430496500 

(issued 25 September 2018) – transfer of shares from individuals who held shares pre-

CGT to their respective family discretionary trusts did not trigger Division 149. 

Compared with 1051370502425 (issued 17 May 2018) – transfer of shares from 

individual to trust (with wide class of beneficiaries) would trigger Division 149. 

•  Authorisation number:  1012191260298 (issued 26 July 2012) and 15870 (issued 22 

August 2002) – transfer of shares from a trust to an individual when the trust vested did 

not trigger Division 149. 

• ATO ID 2003/778 - Can the beneficiary of the (discretionary) testamentary trust be said to 

have a beneficial interest in the assets of the trust and be a 'new owner' for purposes of 

the deemed continuity of underlying interests provisions in subsections 149-30(3) and 

149-30(4) of the Income Tax Assessment Act 1997 (ITAA 1997)? Yes 

Taxation Ruling IT 2340 correctly reflects the position that section 160ZZS of the ITAA 1936, by 
its terms, necessarily supplants normal legal concepts of interests in assets. For the purposes of 
section 160ZZS, a beneficiary of a discretionary trust is treated as having a beneficial interest in 
the trust's assets. Likewise, a shareholder is treated for the purposes of section 160ZZS as 
having a beneficial interest in the company's assets. 

The discretionary powers of the trustee of a discretionary (family) trust and those of the trustee 
of a discretionary testamentary trust are not materially different and it is reasonable to adopt the 
same approach to both when considering the question of majority underlying interests for 
purposes of Division 149 of the ITAA 1997. 

Applying the 'look through' approach to the present case and considering the terms of the 
testamentary trust, as well as the way in which the trustee has exercised his powers, the 
beneficiary of the trust can be said to have a beneficial interest in the assets of the trust. The 
beneficiary is therefore a 'new owner' for purposes of subsections 149-30(3) and 149-30(4) of 
the ITAA 1997 and the pre-CGT assets of the non-public entity retain their status. 

ATO ID 2003779 - Can the beneficiary of the deceased estate be treated as having a beneficial 
interest in the assets of the trust before the estate has been fully administered, in order to 
enable the deemed continuity of underlying interests provisions in subsections 149-30(3) and 
149-30(4) of the Income Tax Assessment Act 1997 (ITAA 1997) to have effect? Yes 

To give subsections 149-30(3) and 149-30(4) of the ITAA 1997 their intended effect, it is 
necessary to apply subsection 149-30(1) of the ITAA 1997 as if the beneficiary had beneficial 
interests in the assets of the estate from the date of the deceased person's death until the time 
the estate had been fully administered. Subsections 149-30(3) and 149-30(4) could never 
achieve their purpose if the period of administration were treated as a period when no one had 
any beneficial interests. 

Consequently, the beneficiary of a deceased estate must be treated as having a beneficial 
interest in the assets of the trust before the estate has been fully administered, in order to 
enable subsections 149-30(3) and 149-30(4) of the ITAA 1997 to have effect. 
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2.5.3 Dividends access shares 

• The issue with dividend access shares is that generally the directors will have a discretion 

to pay dividends to the holders of these shares to the exclusion of the other classes and 

vice versa.  The issue is therefore whether any of the shareholders have rights to income.   

• ATO ID 2011/101 (issued 29 November 2011) – Division 149 is not triggered where a 

company has discretionary dividends shares which were all issued pre-CGT. 

• ATO 2011/107 (issued 20 November 2011) – Division 149 triggered where a company 

issued a discretionary dividend share to a new shareholder post-CGT.  

This is because the income could go to the new shareholder, therefore the existing 

shareholders at 19 September 1985 will not together have maintained more than 50% of 

the income rights. 

2.5.4 Examples of Division 149 being triggered:   

• Mum and Dad each owned two ordinary shares in ABC Pty Ltd.  On 1 July 1990 Mum 

transferred one of her shares to their son Jack and Dad transferred one of his shares to 

their other son Tom.  ABC sold an asset on 1 July 2018 for $1.5 million.  ABC had 

purchased the asset in 1970 for $200,000.  On 1 July 1990 when the asset was valued at 

$500,000, Division 149 was triggered (this occurred when Mum and Dad transferred one 

share each). Note:  to avoid triggered Division 149, Mum and Dad need to continue to 

hold more than 50% of the shares. This meant that ABC was taken to have acquired the 

asset on 1 July 1990 for $500,000. ABC will have a capital gain of $1 million ($1.5 million 

less $500,000). The gain equal to the difference between the market value when Division 

149 was triggered and the cost of the asset being $300,000 ($500,000 less $200,000) will 

not be taxable to the company. 

• Assume for example, Mum and Dad each owned two ordinary shares in ABC Pty Ltd. On 

1 July 1990 ABC issued a discretionary dividend share to a family trust (controlled by 

Mum and Dad). 

Based on ATO 2011/1070 – Division 149 is likely to be triggered.  However, it may be 

worth asking for the Commissioner whether he would be satisfied that there had not 

been a change in the majority underlying ownership.  
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2.5.5 Example of dealing with paying out the ‘non-taxable component’ to 

shareholders where a capital gain has happened to an asset to which Division 

149 has been triggered 

▪ Facts 

• The shares in the company are currently held by: 

• Simon who has 25 ordinary shares; and 

• Beverley who has 3 ordinary shares. 

• Simon has 11 shares acquired pre-CGT and 14 shares acquired post-CGT.  The post-

CGT shares have been held less than 15 years. 

• Beverley’s shares were acquired pre-CGT. 

• On 1 January 1995, there was a change of at least 50% of the shareholding.   

• This meant that all of the assets the company acquired pre-CGT were deemed to be 

acquired at market value at 1 January 1995.  

The CGT provisions would apply to any subsequent disposal of these assets. 

• The balance sheet at 30 June 2018 shows that: 

• the company had a non-taxable capital gain of $800,000 which is made up of the 

non-assessable capital gain due to the increase in market value from the date of 

acquisition until 1 January 1995 (when Division 149 was triggered); and 

• the only asset of the company is a loan to Simon and Beverley. 

• Simon and Beverley: 

• would like to wind the company up during the year ended 30 June 2019;  

• are both over 55 years; and 

• each satisfy the basic conditions to access the small business CGT concessions in 

relation to any CGT event happening in relation to their shares. 

Taxation implications in paying out $800,000 

 

• If the $800,000 is paid out of the company whilst it is operating it will be a dividend to the 

shareholders.   

• If the small business 15 year exemption was applied to the capital gain which happened to 

the CGT assets and the amount is paid out within two years, then the $800,000 will be tax 

free to the shareholders in accordance with their shareholding in the company. 
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• However, if the small business 15 year exemption could not be applied, another option would 

be to pay it out on the winding up of the company. 

Liquidator’s Distributions 

 
Distributions by a liquidator will be deemed to be a dividend if it represents the ‘income derived by the 

company’.8  

▪ ‘Income derived by a company’ includes a net capital gain which has been included in the 

assessable income of the company.  This capital gain must be calculated without reference to any 

indexing in the cost base.9  

▪ Distributions by the liquidator representing amounts which have not otherwise been included in 

the company’s assessable income will not be ‘income derived by a company’.10   

▪ This means that the amounts which represent the increase in market value of $800,000 at the 

date when the change in beneficial ownership occurred will not be included as a dividend. 

 Capital Gain implications for shareholders 

 
▪ The distribution of $800,000 will represent capital proceeds for the cancellation of the relevant 

shares for the purpose of determining whether the shareholder makes a capital gain or loss on 

the cancellation of those shares (paragraph 12 of Taxation Determination TD 2001/14).   

 TD 2001/14 provides that: 

• where the shares are cancelled within 18 months of the distribution the proceeds will be 

consideration for the cancellation of the shares (CGT event C2) and the CGT event will occur 

at the time the shares are cancelled (that is, when the company is deregistered); otherwise 

• the proceeds will be a capital payment for the shares (CGT event G1) and the CGT event will 

occur at the time the payment is made. 

▪ If the company is deregistered in the 2019 year, Simon will have a capital gain on his post-CGT 

shares in the year ended 30 June 2019. 

▪ This capital gain will be reduced by 50% under Division 115 of the 1997 Tax Act as he has held 

the shares at least 12 months. 

▪ He will also be able to apply the small business CGT concessions to the remainder of the capital 

gain. 

  

                                                      

8 Section 47(1) of the 1936 Tax Act 
9 Section 47(1A) of the 1936 Tax Act 
10 Section 47(1A) of the 1936 Tax Act 
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3 CGT event K6 and Pre-CGT shares and 

units 

Whereas Division 149 deals with whether assets of an entity retain their pre-CGT status, CGT event 

K6 relates to whether there are any CGT implications in relation to certain CGT events happening to 

the ownership interests in the entity which were acquired pre-CGT. 

However, CGT event K6 does not happen to interests in listed companies or trusts. 

3.1 CGT event K6 

▪ CGT event K6 applies if: 

• a taxpayer acquired their shares or interest in a trust (units) prior to 20 September 1985; 

• CGT event A1, C2, E1, E2, E3, E5, E6, E7, E8, J1 or K3 happens in relation to the shares or 

units; 

• just before the CGT event occurred in relation to the shares or units, the market value of: 

• property of the company or trust (that is not its trading stock) that was acquired on or after 

20 September 1985; or 

• interests the company or trust owned through interposed companies or trusts in property 

(except trading stock) that was acquired on or after 20 September 1985; 

is at least 75% of the net value of the company or trust.11 

(75% Test) 

 
▪ In working out the net value of a company or trust, the discharge or release of any liabilities; or the 

market value of any CGT assets acquired are ignored, if the discharge or release, or the 

acquisition, was done for a purpose that included ensuring that the 75% test would not be 

satisfied in a particular situation.12 

▪ CGT event K6 occurs when the relevant CGT event happens in relation to the shares or units.13 

                                                      

11 Sections 104-230(1) and 104-230(2) of the 1997 Tax Act 
12 Sections 104-230(8) of the 1997 Tax Act 
13 Sections 104-230(5) of the 1997 Tax Act 

javascript:void(0)
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▪ If CGT event K6 occurs, the capital gain will be equal to that part of the capital proceeds on the 

shares or units which is reasonably attributable to the amount by which the market value of the 

post-CGT property (other than trading stock) exceeds the cost base of those assets.14  

3.2 Taxation Ruling TR 2004/18:   Determining whether CGT event 

K6 has occurred (that is, whether the 75% test has been 

satisfied)? 

3.2.1 75% Test 

The 75% test is satisfied if: 

• the market value of the property which the entity [in which the shares or units are held] 

acquired post-CGT (other than trading stock) is more than 75% of the net value of the 

company or trust (section 104-230(2)(a)); or 

• the market value of the property which a lower tiered entity acquired post-CGT (other than 

trading stock) is more than 75% of the net value of the company or trust (section 104-

230(2)(b)). 

3.2.2 What is meant by ‘property’ for the purpose of CGT event K6? 

51. The term 'property' is not defined for the purposes of CGT event K6 although trading stock is 

specifically excluded. Property in section 104-230 has its ordinary legal meaning …….. 

52. The Macquarie Dictionary (3rd revised edn) defines 'property' to mean 'that which one owns; the 

possession or possessions of a particular owner'. The term 'property' in its context in section 104-230 is 

property owned by either the company referred to in paragraph 104-230(2)(a) or by lower tier 

companies. 

53. It extends to any kind of property. It covers most CGT assets, including pre-CGT assets, but does 

not include a CGT asset that is not property. It can include such things as land and buildings, shares in 

a company, units in a unit trust, options, debts owed to the company, interests in assets and goodwill. 

Motor vehicles, in relation to which capital gains or capital losses are disregarded for CGT purposes, 

also constitute 'property'. 

54. On the other hand the ordinary meaning of 'property' excludes personal rights such as a contractual 

right revocable at will by the other party: Austell Pty Ltd v. Commr of State Taxation (WA)  and, possibly, 

                                                      

14 Section 104-230(6) of the 1997 Tax Act. Taxation Ruling TR 2004/18 provides guidance as to how the 75% test and capital 

gain is calculated 
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non assignable rights under an employment contract: Hepples v. Commissioner of Taxation. It is 

judicially established that mining, quarrying or prospecting information is not property: Pancontinental 

Mining Ltd v. Commissioner of Stamp Duties, and items such as future income tax benefits, whilst within 

the accounting definition of asset, are not property. 

3.2.3 How is property which is deemed to be a separate CGT asset treated? 

61. Subdivision 108-D treats a single asset as constituting two or more separate CGT assets in certain 

cases. For example, subsection 108-55(2) treats a building constructed on or after 20 September 1985 

on land acquired before that date as being a separate CGT asset from the land even though, at 

common law, the building forms part of a single asset being the land. 

62. An item of property that constitutes two or more CGT assets under Subdivision 108-D is 

nevertheless treated as a single item of property in section 104-230. This is because the term 'property' 

in section 104-230 takes its ordinary legal meaning and does not mean 'CGT assets'.  

Example 1 

63. Patricia holds 100% of the pre-CGT shares in Y Pty Ltd. Y Pty Ltd owns a block of land which it 

acquired prior to 20 September 1985. It constructed a building on the land in 1995. The land and 

building are separate CGT assets under Subdivision 108-D. However the land and building are a single 

item of property acquired prior to 20 September 1985 for CGT event K6 purposes.  

3.2.4 If an item of property is a CGT asset, when it is taken to be acquired for the 

purpose of CGT event K6? 

▪ A CGT asset is taken to be acquired at the time which it is ‘acquired’ under the 1936 Tax Act or 

1997 Tax Act.  This would mean that if Division 149 has been triggered, all of the property will be 

taken to be acquired post-CGT. However, in TR 2004/18, the Commission states that he will not 

apply this rule where an asset is deemed to be acquired post-CGT as a result of Division 149 

being triggered.  

64. For CGT event K6 purposes, the item of property is taken to have been acquired at the time the 

ITAA 1936 or ITAA 1997 treats the CGT asset as having been acquired. Thus, for example, if a CGT 

asset is taken to have been acquired before 20 September 1985 under a roll-over provision within Parts 
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3-1 and 3-3, the item of property will also be taken to have been acquired before that date for CGT 

event K6 purposes. 

65. An exception applies where the CGT asset is treated as having been acquired post-CGT because of 

the operation of Division 149. In this case, the item of property continues to be treated as having been 

acquired pre-CGT for the purposes of CGT event K6. 

66. Continuing to treat the item of property as acquired pre-CGT is consistent with the objective of CGT 

event K6. As an anti-avoidance or transitional provision, it is designed to capture the accumulation of 

post-CGT acquired property in a company with pre-CGT shareholders. CGT event K6 is not targeted at 

the accumulation of property which is only deemed post-CGT acquired because of the operation of 

another anti-avoidance or transitional provision in Division 149. 

67. Extending the context of the deeming in Division 149 to the operation of CGT event K6 could lead to 

one deemed result from an anti-avoidance provision adversely interacting with another deemed result 

from another anti-avoidance provision. 

▪ Need to consider whether goodwill is pre or post-CGT.   

• The Commissioner accepts that, where an existing business expands (including by acquiring 

additional businesses), the business still only has one goodwill asset which is either entirely 

pre-CGT or post-CGT (paragraphs 63 to 67 of Taxation Ruling TR 1999/16).  

• Goodwill remains a single CGT asset even if the sources of the goodwill may vary during the 

life of the business or there are fluctuations in the goodwill during the life of the business 

(paragraph 17 of TR 1999/16). 

The whole of the goodwill of a business that commenced before 20 September 1985 remains the 

same single pre-CGT asset provided the same business continues to be carried on.  This is so 

even though: 

(a) the sources of the goodwill of a business may vary during the life of the business; or 

(b) there are fluctuations in goodwill during the life of the business.   

 

• The business does not need to be identical (paragraph 20). 

The business does not need to be identical from its acquisition to its disposal.  If the essential 

nature or character of the business is not changed, the business remains the same business for 

the CGT goodwill provisions.  A business owner may expand or contract activities, or change the 

way in which a business is carried on, without ceasing to carry on the same business provided the 
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business retains its essential nature or character.  Organic growth, expansion or diversification of a 

business by, for example: 

(a)  Adopting new compatible operations; 

(b) Servicing different clients; or 

(c) Offering improved products or services 

does not of itself cause it to be a new business provided the business retains its essential nature or 

character.”  (paragraph 21) 

 

• Different types of business does not necessarily mean a different business (paragraph 23) 

If the types of customers a business attracts change as the business evolves over the years, 

this does not necessarily mean the business is no longer the same business as was originally 

carried on.   

▪ What happens if shares are transferred to a holding company under a Division 615 roll-over?  

When will the holding company be taken to have acquired the transferred shares if Division 149 

was triggered in the original company? 

For example:   

• Two of the shareholders of DDD Pty Ltd acquired their shares pre-CGT.   Division 149 was 

triggered in July 1990 when there was a change in the majority underlying ownership.   All of 

the shareholders transfer their shares in DDD to HoldCo and both the shareholders and 

HoldCo choose to apply roll-over under Division 615. 

• When will the shareholders be taken to have acquired their shares in HoldCo? 

• The two shareholders which held their shares in DDD Pty Ltd pre-CGT will be taken 

to have acquired their shares in HoldCo Pty Ltd pre-CGT.15 

• The other shareholders will be taken to have acquired their shares in HoldCo Pty Ltd 

post-CGT.16 

• When will HoldCo be taken to have acquired its shares in DDD? 

• Section 615-65 of the 1997 Tax Act outlines the consequences for the interposed 

company (in this case HoldCo) as a result of the shareholders choosing roll-over 

relief under Division 615. 

• The number of shares which HoldCo owns in DDD which are pre-CGT will based on 

the market value of the pre-CGT assets in DDD.  The issue being that as a result of 

Division 149 all of the assets in DDD are post-CGT. 

                                                      

15 Section 124-15(5) of the 1997 Tax Act 
16 Section 124-15(6) of the 1997 Tax Act 
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• This means that if all of HoldCo’s assets are post-CGT, then CGT event K6 will be 

triggered when the pre-CGT shares in HoldCo are sold.  This is because the 75% 

Test will be satisfied. 

• The ATO’s view in Private Ruling Authorisation Number 1011708175325 is that 

where Division 149 has occurred in relation to the original company, then the assets 

will be taken to have acquired post-CGT (for the pre-CGT assets, when Division 149 

was triggered).   

In these circumstances we do not have, as we do in the circumstances dealt with in TR 

2004/18, one deemed result from an anti-avoidance provision adversely interacting with  

      another deemed result from another anti-avoidance provision. 

 

• This means that none of the shares which HoldCo acquires in DDD will be pre-CGT. 

If the shareholders transfer their shares, CGT event K6 will occur in relation to the 

pre-CGT shares which the two shareholders hold in HoldCo. 

• If, however HoldCo was not interposed and the shareholders sold their pre-CGT 

shares in DDD, CGT event K6 may not apply because for the purpose of CGT event 

K6 the Commissioner ignores the operation of Division 149 (TR 2004/18). 

▪ This will also be relevant for roll-over relief under Subdivision 124-N. 

• For example - Subdivision 124-N – transfer of assets from a unit trust to a company.  If 

Division 149 has been triggered and the assets of the unit trust are post-CGT, then the 

company will be taken to have acquired the assets post-CGT.  If the unitholders had acquired 

their units pre-CGT, they will have taken to have acquired their shares in the company -pre-

CGT, but CGT event K6 will apply. 

• Confirmed in Private Ruling Authorisation number: 1012184959920 (17 July 2012)  

• If, however, the assets remained in the unit trust, the exception in TR 2004/18 will apply if the 

pre-CGT units were later transferred. 

3.2.5 Single tier structures 

▪ The 75% Test is satisfied if, just before the shares or units were transferred, the market value of 

property of the company or trust (that is not its trading stock) that was acquired on or after 20 

September 1985 were at least 75% of the net value of the company.17 

▪ Note:  Trading stock will not be included in the post-CGT property but will be included in the net 

value of the company.  

                                                      

17 Section 124-230(1)(a) of the 1997 Tax Act 
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3.2.6 Multi tier structures 

▪ The 75% Test is satisfied if: 

• the market value of the property which the entity in which the shares or units are held 

acquired post-CGT (other than trading stock) is more than 75% of the net value of the 

company or trust (section 104-230(2)(a)); or 

• the market value of the property which a lower tiered entity acquired post-CGT (other than 

trading stock) is more than 75% of the net value of the company or trust (section 104-

230(2)(b)). 

▪ If the 75% Test is satisfied under sections 104-230(2)(a) (looking at the top entity) or 104-

230(2)(b) (assets in lower entities), then CGT event K6 is triggered. 

▪ When looking at the 75% Test in the top entity, the value of the post CGT property which is 

shares in the lower tiered entities or loans to those entities is included. 

▪ If an entity owns less than 100% of the interests in a lower tiered entity, only that percentage of 

the post-CGT property is included.18 

▪ If the lower tiered entity is a public entity, you do not have to apply the 75% Test to that entity, 

however the post-CGT shares in that public entity will be included.19 

Example 2 

71. X acquired all of the shares of A Pty Ltd (a private company manufacturer) before 20 September 

1985. X sold those shares on 1 July 2001. Just before the time of disposal, A Pty Ltd owned pre-CGT 

property and post-CGT property, including pre-CGT issued shares in B Pty Ltd, another private 

company. The only property of B Pty Ltd is post-CGT property. The market value of the property of both 

A Pty Ltd and B Pty Ltd at the date of sale is shown diagrammatically below. All figures are shown in 

($000).  

                                                      

18 Paragraph 18 of TR 2004/18 
19 Paragraph 19 of TR 2004/18 
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72. The property referred to in paragraph 104-230(2)(a) does not satisfy the 75% test because the 

market value of post-CGT property in A Pty Ltd does not equal or exceed 75% of the net value of A Pty 

Ltd ($6,000/$11,100 = 54.05%). The property referred to in paragraph 104-230(2)(b) also does not 

satisfy the 75% test because the market value of the interest which A Pty Ltd owns in post-CGT property 

through B Pty Ltd does not equal or exceed 75% of the net value of A Pty Ltd ($2,600/$11,100 = 

23.42%). 

Example 3 

82. Wendy owns all of the shares, being pre-CGT shares, in Hold Co. Hold Co owns all of the shares in 

Sub Co, with 50% of the shares being pre-CGT shares and the remaining 50% being post-CGT shares. 

Sub Co owns property consisting of post-CGT land and all of the shares in Sub Co 1, those shares also 

being post-CGT shares. Sub Co 1 in turn also owns property consisting of post-CGT land.  
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83. If Wendy were to sell her pre-CGT shares in Hold Co, the property that would be taken into account 

under paragraph 104-230(2)(b) would be the post-CGT land in Sub Co and the post-CGT land in Sub 

Co 1 (assuming the post-CGT land was not trading stock in the hands of Sub Co and Sub Co 1). 

84. The post-CGT shares that Sub Co owns in Sub Co 1 would not be taken into account under 

paragraph 104-230(2)(b). This is because those shares are 'looked through' to the underlying post-CGT 

property owned by Sub Co 1. 

85. If Hold Co instead owned 70% of the shares in Sub Co, with 5/7 of those shares being post-CGT 

shares and the remaining 2/7 pre-CGT shares, the property taken into account under paragraph 104-

230(2)(b) would be the proportionate interest that Hold Co has in the underlying property owned by Sub 

Co and Sub Co 1- that is, 70% of the market value of both the post-CGT land in Sub Co and the post-

CGT land in Sub Co 1 would be taken into account under paragraph 104-230(2)(b). The fact that 2/7 of 

the shares owned by Hold Co were pre-CGT shares is irrelevant.  

3.2.7 Assuming 75% Test is satisfied, how is the capital gain calculated? 

▪ The capital gain will be equal to that part of the capital proceeds on the shares which is 

reasonably attributable to the amount by which the market value of the post-CGT property (other 

than trading stock) exceeds the cost base of those assets.20 

• In respect to single tier structures, the property taken into account, is the property referred to 

in section 104-230(2)(a). 21  

• In respect to multi tier structures: 

• If the 75% Test is satisfied under both section 104-230(2)(a) and 104-230(b), then the 

property referred to in each section is separately taken into account.  That is, there would 

be two calculations.  If both result in a capital gain for CGT event K6 purposes, the higher 

amount is used.22  

• If the 75% Test is satisfied under one of the sections, then the property referred to in the 

section in which the test is satisfied is used to calculate the capital gain.23 

                                                      

20 Section 104-230(6) of the 1997 Tax Act. Taxation Ruling TR 2004/18 provides guidance as to how the 75% test and capital 

gain is calculated 
21 Paragraph 102 of TR 2004/18 
22 Paragraph 105 of TR 2004/18 
23 Paragraph 104 of TR 2004/18 
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Example 4 

106. Peter owns all of the shares, being pre-CGT shares, in C Pty Ltd. C Pty Ltd owns pre-CGT and 

post-CGT property, including post-CGT shares in the lower tier company E Pty Ltd. E Pty Ltd owns pre-

CGT and post-CGT property, including post-CGT shares in the lower tier company G Pty Ltd. G Pty Ltd 

owns only post-CGT property.  

 

107. If Peter were to sell his pre-CGT shares in C Pty Ltd, both the property referred to in paragraph 

104-230(2)(a) [($4,000 + $12,000)/$14,000 = 114.29%] and the property referred to in paragraph 104-

230(2)(b) [($4,000 + $7,000)/$14,000 = 78.57%] would each separately satisfy the 75% test. The post-

CGT property in paragraph 104-230(2)(b) consists only of the underlying property in E Pty Ltd and G Pty 

Ltd. The post-CGT shares which E Pty Ltd owns in G Pty Ltd are not treated as property for the 

purposes of paragraph 104-230(2)(b). 

108. Since the property referred to in each paragraph satisfies the 75% test, Peter must take into 

account the property in each paragraph separately under subsection 104-230(6). As a result, Peter may 

make more than one capital gain under subsection 104-230(6) as a result of selling his pre-CGT shares. 

In these circumstances, it is appropriate to disregard the lesser capital gain to avoid a double application 

of the provision. See paragraphs 116 to 130 for an explanation concerning the calculation of the capital 

gain under subsection 104-230(6). 
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109. Assume now that the underlying post-CGT property in G Pty Ltd consists entirely of trading stock 

which is specifically excluded from property in paragraph 104-230(2)(b). The property referred to in 

paragraph 104-230(2)(a) still satisfies the 75% test but the property referred to in paragraph 104-

230(2)(b) now does not. Peter takes into account only the property referred to in paragraph 104-

230(2)(a) in calculating his capital gain under subsection 104-230(6).  

3.2.8 How to determine what is a ‘reasonably attributable’ to the capital proceeds. 

What constitutes ‘reasonably attributable’ to the capital proceeds will depend on the facts in each 

case. 

▪ Single tier structures 

In most circumstances the ATO will generally accept the two step process outlined in paragraphs 

27 to 33 unless the result is manifestly and materially unreasonable. 

Two step process in paragraphs 27 to 33 

Step 1 - determine how much of the capital proceeds actually relates to the post-CGT property 

27. This step requires assumptions to be made about:  

·    the extent to which the post-CGT property and the remaining property of the company, such as its 

pre-CGT property and trading stock, is reflected in the capital proceeds; and 

   ·    how the liabilities in existence relate to the post-CGT property and the remaining property of the 

company. 

28. The Tax Office will accept that:  

·    the post-CGT property and the remaining property of the company is reflected in the capital 

proceeds on a proportional market value basis; and 

·    the liabilities relate to the post-CGT property and the remaining property of the company on a 

proportional market value basis. 

29. As a result, the capital proceeds relating to the post-CGT property could be determined as:  

Step 1 amount = Capital proceeds * (Market value of post-CGT property / Market value of all property)  

  where:  
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Market value of post-CGT property means the sum of the market value of the post-CGT property taken 

into account under paragraph 104-230(2)(a) (that is, post-CGT property excluding stock); and  

Market value of all property means the sum of the market value of all property (including pre-CGT 

acquired property and trading stock) owned by the company.  

30. It would be open to taxpayers to do a more refined analysis of either the extent to which the 

company's property is reflected in the capital proceeds or how the liabilities relate to the property of the 

company for the purposes of this step.  

Step 2 - determine how much of the step 1 amount relates to the amount by which the market value of 

the post-CGT property exceeds the costs bases of that property 

31. The Tax Office considers that the capital proceeds relating to the post-CGT property should be 

allocated on a reasonable basis between the original investment in the property and the overall 

unrealised gain on the property. It is considered that a reasonable allocation of the proceeds to the 

unrealised gain would be achieved by determining the proportion of gain on the post-CGT property to 

its market value, then applying that same proportion to the amount of proceeds attributable to the post-

CGT property. 

32. As a result, the amount of the CGT event K6 capital gain is determined under step 2 as:  

             Step 1 amount * (Market value excess / Market value of post-CGT property  

where:  

Market value excess means the excess of the market value of property taken into account under 

subsection 104-230(6) over the sum of the cost bases of that property.  

33. If a capital gain calculated under step 2 exceeds the market value excess, the capital gain would 

be limited to the market value excess. 

Example 5 

131. Min Co is a privately owned mining exploration company. Its sole shareholder, John, acquired all 

of his shares pre-CGT. Just before John disposed of all of his shares for $810,000, Min Co held the 

following property all of which was post-CGT acquired except for the Mining tenement - QLD. Min Co 

also had liabilities of $40,000.  
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Property  Market value  Cost base  

Debtors 20,000 20,000 

Loans 45,000 45,000 

Cash at bank 15,000 15,000 

Mining tenement - QLD (pre-CGT) 240,000 220,000 

Mining tenement - SA 260,000 125,000 

Depreciating assets 40,000 50,000 

Land and buildings 230,000 260,000 

Totals  850,000  735,000  

132.  As Min Co is a single tier structure, John may calculate his capital gain under the 2 step 

approach.  

Step 1 - capital proceeds relating to the post-CGT property 

133. John has assumed that the post-CGT property and the pre-CGT property is reflected in the 

capital proceeds on a proportional market value basis. As John is unaware of what property the 

liabilities relate to, John has assumed that the liabilities relate to the post-CGT property and the pre-

CGT property on a proportional market value basis. As a result, the capital proceeds relating to the 

post-CGT property could be determined as:  

Step 1 amount = Capital proceeds * (Market value of post-CGT property / Market value of all property 

= $810,000 * $610,000/$850,000 = $581,294  

Step 2 – allocating the step 1 amount to the market value excess 

134. Step 2 involves allocating the capital proceeds relating to the post-CGT property between the cost 

base of that property and the market value excess of that property on a reasonable basis. This can be 

done by firstly determining the proportion of gain on the post-CGT property to its market value, then 

applying that same proportion to the amount of proceeds attributable to the post-CGT property. As a 
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result, the amount of the CGT event K6 capital gain is determined under step 2 as: Step 1 amount * 

(Market value excess / Market value of post-CGT property = $581,294 * $95,000/$610,000 = $90,529  

135. The Tax Office will accept as reasonable the capital gain of $90,529 because, having regard to 

the facts, it is not thought to be manifestly and materially unreasonable. 

136. In working out the market value excess, both the depreciating assets and the land and buildings 

are taken into account even though their market value is less than their cost base. This is because the 

post-CGT property taken into account in calculating the capital gain is not limited to the property which 

would yield a capital gain relative to its market value just before the time of CGT event K6. 

▪ Multi-tier structures 

In determining what is ‘reasonably attributable’ is more difficult for multi-tier structures because only property 

referred to in section 104-230(2)(a) or 104-230(2)(b) is taken into account.  Also, property will include loans 

owing by entities in the group, however this will not be reflected in the capital proceeds. 

129. Complications can arise in the case of a multi-tier structure because only the property referred to in 

paragraph 104-230(2)(a), or the property referred to in paragraph 104-230(2)(b), is taken into account 

under subsection 104-230(6). Where the property taken into account is the paragraph 104-230(2)(b) 

property, the presence of paragraph 104-230(2)(a) property will affect the extent to which the capital 

proceeds relate to the property in the lower tier companies. As a result, it is necessary to exclude that 

part of the proceeds attributable to the paragraph 104-230(2)(a) property before the two step approach 

can be applied. Further complications can also arise in the case of multi-tier structures due to the 

presence of property, such as loans between lower tier companies, the value of which is not reflected in 

the capital proceeds received. 

130. As a result, what constitutes a reasonable attribution in a multi-tier structure will usually depend on 

the facts in each case.  

Paragraphs 142 to 156 of TR 2004/18 relate to multi-tier structures. 

3.2.9 Issues in relation to calculating excess on deprecating assets 

▪ Depreciating assets do have cost bases for the purpose of calculating the capital gain.24 

▪ Where the depreciating assets were acquired after 13 May 1997, any depreciation which has or 

can be deducted will reduce the capital base of the assets.25 

                                                      

24 Paragraphs 168 and 169 of TR 2004/18 
25 Paragraphs 170 to 173 of TR 2004/18 
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3.2.10 Example:  Sale of business assets versus sale of shares. 

▪ Facts: 

• Company operates a business. 

• John and Sue each own 10 ordinary shares in the Company which were acquired pre-CGT. 

• John and Sue are both over 55 years of age and are looking at selling the business assets or 

shares to retire. 

• The Company’s business assets consist of: 

Stock    $1,700,000 

Plant and Equipment  $  300,000 (book value of $95,000) 

Goodwill   $  800,000 

Total    $2,800,000 
 

• The Balance Sheet of the company at 30 June 2018 indicates that apart from the business 

assets, the Company has: 

• other Assets of approximately  $950,000; and 

• liabilities of approximately $3,115,000. 

      That is, the shares have a value of $635,000    ($2,800,000 + $950,000 - $3,115,000). 

• the cost base for the goodwill is $17,000. 

• Goodwill is the only asset of the Company which was acquired pre-CGT. 

• The sale may occur in one of two ways: 

• The Company disposes of its business assets.  

• John and Sue dispose of their shares in the Company. 

CGT implications if John and Sue sell their shares in the Company 

• Even though John and Sue acquired the shares in the Company pre-CGT, if CGT event K6 

applies, it will deem part of the sale proceeds to be subject to capital gains tax. 

• CGT event K6 will apply if the market value of the Company’s post CGT assets is at least 

75% of the value of its net assets (75% Test). 

• This test is applied just before the CGT event (which is just before they sign the contract to 

transfer their shares).  

• For the purpose of the 75% Test, trading stock is not included in the post-CGT assets. 
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• Assuming that there is no change in the value of the Company’s “other assets” at the time of 

signing the contract to that reflected in the Balance Sheet at 30 June 2018, the market value 

of post-CGT property assets will represent more than 75% of the net assets of the Company. 

• The 75% Test will be applied as follows: 

Step 1:  the market value of the post-CGT property excluding inventory is: 

Total Assets 

Business Assets     2,800,000 

Other Assets         950,000 

        3,750,000 

       Less Inventory                (1,700,000) 

        2,050,000 

      Goodwill (pre-CGT asset)               (   800,000) 

      Market Value of post-CGT assets (ex inventory)     1,250,000 

 

Step 2:  determine the net value of the Company  

Business Assets     2,800,000 

Other Assets         950,000 

        3,750,000 

       Less Liabilities                 (3,115,000)  

        Net assets                                                                             635,000 
   

Step 3:  determine the percentage of post-CGT property to net assets 

1,250,000/ 635,000  x 100 

=   196.85% 
 

• This means that CGT event K6 will apply and John and Sue will have capital gains 

implications on the sale of their shares.  

• The capital gain is that part of the capital proceeds of the shares that is ‘reasonably 

attributable’ to the unrealised capital gains on post-CGT property (excluding trading stock) 

owned by the Company. 

• Applying Taxation Ruling TR 2004/18, the capital gain would be calculated as: 

Step 1:  Capital Proceeds x Market Value of post-CGT property /market value of all  
property 

=   635,000 x 1,250,000 / 3,750,000 

=   211,666 
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Step 2:  Step 1 amount x (excess market value of post-CGT property / market 
value of post-CGT property) 

 

=  211,666 x 205,000 / 1,250,000 

 

=  34,713 

Where the excess market value of post-CGT assets is equal to the profit on 
sale of the plant and equipment being $205,000 ($300,000 less $95,000). 

 

  This means that John and Sue will each have a capital gain of $17,356 each. 
 

CGT implications if the company sells its business assets 

• The Company will include in its assessable income: 

• the proceeds from sale of inventory of $1,700,000; and 

• the profit on sale of the plant and equipment of $205,000 ($300,000 less $95,000); and 

• The Company will not be taxed on the gain of $783,000 (Exempt Gain) on goodwill ($800,000 

less $17,000) because it was acquired pre-CGT. 

• As John and Sue are at least 55 years of age and the sale of the business happened in 

connection with their retirement, the Company may pay the Exempt Gain to them under the 

small business concession rules (15 year exemption). 

• Provided that the Company makes this payment within two years of the contract for the sale 

of the business, John and Sue will not have to include the Exempt Gain in their assessable 

income. 

• Any retained profits in the Company will have to be paid out to John and Sue as dividends 

prior to the Company being wound up. 

• The dividends may be franked to the extent that the Company has sufficient franking credits. 
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4 CGT event E4 and unit trusts 

4.1.1 When does CGT event E4 occur? 

▪ CGT event E4 occurs26 if: 

• the trustee of a trust makes a payment to a beneficiary in respect of their unit or interest in the 

trust (except for CGT event A1, C2, E1, E2, E6 or E7 happening in relation to it); and 

• some or all of the payment is not included in the beneficiary’s assessable income. 

▪ The payment which the trustee makes to the beneficiary must be ‘in respect of their unit or 

interest in the trust’: 

• If the trust is a normal discretionary trust, CGT event E4 will not apply, as the beneficiary does 

not have a ‘unit’ or ‘interest’ in the trust. 

• The Commissioner accepts (in Taxation Determination TD 2003/28) that CGT event E4 does 

not apply to interim capital distributions to beneficiaries of a discretionary trust irrespective of 

whether they are discretionary or default beneficiaries. 

This is because a mere object or default beneficiary is not considered to have an “interest in 
the trust” of the nature or character required in paragraph 104-70(1)(a). 

 

• CGT event E4 may apply in the case of a unit trust or a hybrid trust where beneficiaries have 

some fixed entitlement, which qualifies as an “interest”. 

▪ CGT event E4 applies to interim distributions rather than payments on the redemption of units or 

as a final distribution on winding up.   

If the distribution is made on winding up the unit trust or the redemption of units, the relevant CGT 
event will be C2.  

4.1.2 Effect of CGT event E4: 

▪ If the sum of the amounts of the non-assessable parts of the payments made in the income year 

are more than the cost base of the unit or interest, then: 

• the beneficiary will have a capital gain equal to that amount by which the non-assessable 

parts of the payment which exceeds the cost base; and 

• the cost base of the unit or interest will be nil27. 

                                                      

26 Section 104-70(1) of the 1997 Tax Act 
27 Section 104-70(4) and (5) of the 1997 Tax Act 
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▪ If the sum of the amounts of the non-assessable parts of the payments made in the income year 

is less than the cost base of the unit or interest, then the cost base of the unit or interest is 

reduced by the amount of the non-assessable parts of the payments28. 

▪ A capital gain in relation to CGT event E4 is disregarded if the unit or interest was acquired prior 

to 20 September 1985. 

▪ For example:   

The trustee of the unit trust makes an interim capital distribution to Sally (who is a unitholder) 
which consists of a non-assessable part of $2,000. 

If the cost base of Sally’s unit is $500 – she will have a capital gain of $1,500. 

If the cost base of Sally’s unit is $3,000 – her cost base will be reduced to $1,000.  This will 
become her cost base for calculating any future capital gains (including CGT event E4). 

4.1.3 How to calculate the ‘non assessable part’ of the payment29? 

The ‘non assessable part’ is the amount of the payment which is not included in the beneficiary’s 
assessable income reduced by that part of the payment that represents the following: 

 

▪ Non-assessable non-exempt income 

• The list of provisions about non-assessable non-exempt income are summarised at 

Subdivision 11-B of the 1997 Tax Act. 

• One of these amounts is the small business retirement exemption paid to a CGT Concession 

Stakeholder. 

For example, if the beneficiary receives a payment of $450,000 representing the small 

business retirement exemption, the non assessable part will be nil (being the $450,000 

payment reduced by that part of the payment representing the retirement exemption amount 

($450,000)). 

▪ That part of the payment that is paid from an amount that has been assessed to the trustee. 

 For example, an assessment issued under section 99A of the 1936 Tax Act. 

▪ That part of the payment paid from an amount that is personal services income included in the 

beneficiary’s assessable income, or another entity’s assessable income under section 86-15 of 

the 1997 Act. 

▪ Amounts which are repaid by the beneficiary. 

▪ The amount of the payment which represents an amount referred to in section 152-125 of the 

1997 Act as an exempt amount (about the small business 15-year exemption). 

                                                      

28 Section 104-70(8) of the 1997 Tax Act 
29 Section 104-71 of the 1997 Tax Act  
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That is, one of the following: 

• The trustee disregarded a capital gain (the exempt amount) under the small business 15-year 

exemption. 

• The asset was a pre-CGT asset and the trustee could have disregarded the capital gain (the 

exempt amount) under the small business 15-year exemption if the asset was post-CGT. 

• The asset was post-CGT because Division 149 was triggered (about change of ownership) 

and all of the capital gain (the exempt amount) would have been disregarded under the small 

business 15-year exemption if the asset had actually been acquired post-CGT. 

There appears to be no requirement that the beneficiary is a CGT concession stakeholder of 

the trust or that the payment is made within two years of the CGT event. 

▪ That part of the payment which represents the non-assessable portion of a capital gain made by 

the trustee because of the application of Division 115 of the 1997 Tax Act (about the 50% general 

discount).30 

If the distribution is made on winding up the unit trust, the relevant CGT event will be C2 and the 
distribution of the amount representing the exempt amount of the capital gain under Division 115 
will not be tax free. 

Note:  the payment is not reduced by the amount representing the small business reduction 
(active asset reduction).  This means that CGT event E4 may apply when the active asset 
reduction amount is paid out. 

 
▪ There are also rules which reduce the non assessable part where the trust distribution was 

reduced by the general 50% discount and/or the small business active asset reduction and the 

beneficiary had losses in their own names which were required to be applied prior to the 

discounts.31 

4.1.4 To the extent that the non-assessable part is not reduced, CGT event E4 will 

occur. 

▪ Apart from the small business reduction, one of the major reasons which CGT event E4 occurs is 

where trust income is determined on an accounting basis. If the accounting income distributed is 

more than the taxable income of the trust then the unitholders will receive distributions which they 

will not be taxed on. 

▪ One way of avoiding CGT event E4 issues is for trust income to equal section 95 net income (that 

is, taxable income). 

▪ Where, trust income is based on accounting concepts there could be a year in which the 

accounting income is less than the section 95 net income.  For example, superannuation for 

employees of $100,000 for June was accrued but not paid until July.  This means that for the year 

                                                      

30 Item 1 of section 104-71(4) of the 1997 Tax Act 
31 Section 104/71(4) of the 1997 Tax Act 
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ended 30 June, the $100,000 is not deductible resulting in trust income being $100,000 more than 

section 95 net income.  Assume in the next year the superannuation is paid prior to June 30.   

This would result in the trust income the following year being $100,000 less than the section 95 

net income.   

For example 

Year Income Expenses Trust Income 

(distributed) 

Tax Adjustment Taxable 

income 

1 1,000,000 800,000 

(includes 

superannuation 

accrual) 

200,000 100,000 

(not deductible until paid) 

300,000 

2 1,000,000 800,000 200,000 (100,000) 

(Year 1 superannuation) 

100,000 

 
Is there a non assessable payment in Year 2? 

Private Ruling Authorisation number 55680 (issued 15 November 2005) – No, this is because the 

non assessable payment of $100,000 in Year 2 was included as assessable income in Year 1. 

… paragraph 104-70(1)(b) of the ITAA 1997 states where some or all of the payment received is not 

included in the unit holder's assessable income CGT event E4 happens. This means that if the payment 

is included in your assessable income CGT event E4 does not happen. This paragraph does not 

however state that the amount must have been be included in the unit holder's assessable income in the 

year in which it was received. Therefore as the payment has been included in their assessable income 

for the 2002-03 income year CGT event E4 will not happen, and no adjustment to the cost base and 

reduced cost base of the unit holder's units is required, when the related amount is paid to the unit 

holder. 

The taxpayer (beneficiary) will need to keep adequate records which show that the amount not 

assessable in the year of receipt has been included in their assessable income in the 2002-03 income 

year. 
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4.1.5 Timing of CGT event E4 

▪ CGT event E4 generally occurs just before the end of the income year in which the trustee makes 

the payment.32 

▪ Rather than making a distribution of a non-assessable amount, if the trustee lends the amount, 

then CGT event E4 will not apply as the payment will not have been made in respect of their unit 

or interest. 

This means that triggering CGT event E4 could be delayed until a later year.   

▪ There may be Division 7A issues if the trustee has unitholders who are companies to whom it has 

UPE’s owing.  Subdivision EA of the 1936 Tax Act will apply where the trustee makes a loan to a 

shareholder or associate of a shareholder to whom it has a UPE owing. 

4.1.6 Unit trusts and small business CGT concessions: 

▪ If the trustee has a capital gain to which it can apply the: 

• the general discount under Division 115 if it has held the unit or interest at least 12 month; 

and 

• the small business CGT concessions under Division 152, it may choose not to apply the small 

business reduction under Subdivision 152-C if it can reduce the capital gain to nil under the 

small business retirement exemption. 

If the trustee is entitled to the general discount under Division 115, it must apply it.  However, 
when the general discount is paid out the unitholders, there will be no affect under CGT event 
E4. 

If, the trustee chooses to apply the 50% small business reduction, when this amount is paid 
out to the unitholders as a distribution in relation to their units, there will be CGT event E4 
issue.  If however the trustee can pay the remaining capital gain (after apply the general 
discount) to individual’s associated with the unitholders who are CGT concession 
stakeholders under the small business retirement exemption, then CGT event E4 may be 
avoided. 

 

▪ If the trustee has a capital gain to which it can disregard under the small business 15-year 

exemption, then all payments to unitholders of this amount will be disregarded for the purpose of 

CGT event E4. 

▪ If a capital gain is triggered under CGT event E4, then, the beneficiary, may be able to reduce any 

capital gain by: 

• the general discount under Division 115 if it has held the unit or interest at least 12 months 

and it is a trust or individual; and/or 

                                                      

32 Section 104-70(3)(a) of the 1997 Tax Act 
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• the small business CGT concessions provided that the basic conditions are satisfied. 

4.1.7 Example  

▪ Facts: 

• The trustee of ABC Unit Trust has a capital gain in the 2019 income year of $4 million on the 

sale of business assets. 

• ABC Unit Trust has held its business assets at least 12 months and can access the small 

business CGT concessions.  

• It has six individual unitholders.  The cost base of the units are $1. 

▪ Option 1 (apply small business 50% reduction) 

CGT implications for ABC  

• The capital gain of $4,000,000:  

• will be reduced by $2,000,000 under the general 50% discount; and 

• may be further reduced by $1,000,000 under the small business 50% reduction. 

• ABC did not have any CGT concession stakeholders just before the CGT event, 

therefore it cannot apply the retirement exemption. 

• This means that the trustee of ABC will have a net capital gain of $1,000,000. 

CGT implications for the unitholders 

• The unitholders will include their share of the net capital gain in their assessable income in 

the year of the CGT event. 

• On the distribution of the $1,000,000 being the small business 50% reduction to the 

unitholders (active asset reduction distribution), the unitholders will each have a capital gain 

of $166,667 ($1 million/6) because of CGT event E4. 

Note:  CGT event E4 will occur in the year in which the payment is made. 

• The capital gain of $166,667 will be reduced by 50% under the general 50% discount. 

As none of the unitholders are CGT concession stakeholders they cannot apply the small 
business CGT concessions. 
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▪ Option 2 (do not apply small business 50% reduction) 

CGT implications for ABC  

• The capital gain of $4,000,000 will be reduced by $2,000,000 under the general 50% 

discount. 

• The trustee chooses not to apply the small business 50% reduction. 

• This means that the trustee of ABC will have a net capital gain of $2,000,000. 

• ABC did not have any CGT concession stakeholders just before the CGT event, therefore 

it cannot apply the retirement exemption. 

CGT implications for the unitholders 

There will not be any CGT event E4 issues, however the unitholders will include their share of the 
$2 million net capital gain in their assessable income in the year of the CGT event. 

 

▪ Comparison of Option 1 and Option 2 

• Option 1: 

• Share of ABC’s net capital gain to include in assessable income – $167,667 per 

unitholder in the year of the CGT event. 

• Amount of retirement exemption limit used – Nil. 

• Amount of net capital gain to include in assessable income as a result of CGT event E4 - 

$83,833 per unitholder. 

• Option 2: 

• Share of ABC’s net capital gain to include in assessable income – $333,333 per 

unitholder. 

• Amount of retirement exemption limit used - Nil. 

• Amount of net capital gain to include in assessable income as a result of CGT event E4 – 

Nil. 

4.1.8 Example  

▪ Facts: 

• A dental practice is operated by the trustee of the Dental Unit Trust (DUT). 

The goodwill is being sold for $4,000,000. The contract for the sale of the dental business will 

be signed in the 2019 income tax year; 
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• The units in DUT are held by: 

• the trustee for the Smith Family Trust (Smith Family Trust) – 50%; and  

• the trustee for the Brown Family Trust (Brown Family Trust) - 50%. 

• Jack Smith and his wife Daphne are both at least 55 years of age and neither has 

used any of their small business retirement limits of $500,000 each. 

• Scott Brown and his wife Kathy are both at least 55 years of age and neither has 

used any of their small business retirement limits of $500,000 each. 

• Assume the following: 

• DUT can access the small business CGT concessions. 

• The unitholders can access the small business CGT concessions if a CGT event 

happened in relation to their units. 

• The cost base of the goodwill is Nil. 

• The cost base of the units which have been held less than 15 years by each 

unitholder in DUT is $1. 

▪ Option 1 (apply small business 50% reduction) 

CGT implications for DUT  

• There will be a capital gain on the sale of goodwill of $4,000,000 (consideration of $4,000,000 

less cost base of Nil) in the 2019 income tax year.  

• The capital gain on the goodwill of $4,000,000:  

• will be reduced by $2,000,000 under the general 50% discount;  

• may be further reduced by $1,000,000 under the small business 50% reduction; and 

• may be further reduced to Nil by paying the small business retirement exemption to the 

CGT concession stakeholders for the 2019 year ($500,000 for each family). 

• The trustees of the Smith Family Trust and Brown Family Trust must distribute at least 40% of 

the income and capital to individuals in the 2019 year to ensure that they are CGT concession 

stakeholders.   

CGT implications for the unitholders 

• On the distribution of the $1,000,000 being the small business 50% reduction to the 

unitholders (active asset reduction distribution), the trustees of the Smith Family Trust and 

Brown Family Trust will each have a capital gain of $500,000 on the units (CGT event E4).  

Note:  This amount does not have to be distributed in the 2019 year. 
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• The capital gain of $500,000: 

• will be reduced by $250,000 under the general 50% discount;  

• provided that the small business CGT concessions are available in the year that the 

CGT event E4 occurs: 

• may be further reduced by $125,000 under the small business 50% reduction; and 

• may be further reduced by to Nil  by applying the  small business retirement 

exemption . 

• Under Option 1 each family has used $625,000 of their small business retirement 

exemption (being $500,000 in relation to DUT’s capital gain and $125,000 in relation to 

the capital gain on the units) 

There will be no requirement that the unitholders pay the retirement exemption amount 
into superannuation as the CGT concession stakeholders are at least 55 years of age.  

 

• Option 2 (do not apply small business 50% reduction) 

CGT implications for DUT  

• There will be a capital gain on the sale of goodwill of $4,000,000 (consideration of 

$4,000,000 less cost base of Nil) in the 2019 income tax year.  

• The capital gain on the goodwill of $4,000,000:  

• will be reduced by $2,000,000 under the general 50% discount;  

• may be further reduced to Nil by paying the small business retirement exemption to 

the CGT concession stakeholders for the 2019 year. ($1,000,000 for each family). 

The trustees of the Smith Family Trust and Brown Family Trust must distribute at least 
40% of the income and capital to individuals in the 2019 year to ensure that they are 
CGT concession stakeholders.   

Under this option, the trustee chooses not to apply the small business 50% reduction. 

CGT implications for the unitholders 

• There will be no CGT event E4 issues as the non-assessable distribution will relate to the 

general 50% discount. 

• Under Option 2 each family has used $1,000,000 of their small business retirement 

exemption (however, each individual has a lifetime limit of $500,000). 

There will be no requirement that the unitholders pay the retirement exemption amount 
into superannuation as the CGT concession stakeholders are at least 55 years of age.  
However they may choose to pay it into superannuation provided that they are under 65 
years of age or satisfy the work test. 
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The client may choose Option 2 if they are trying to get more funds into superannuation 
under the CGT cap limits. 

 

• Comparison of Option 1 and Option 2 

• Option 1: 

• Share of DUT’s net capital gain to include in assessable income – Nil. 

• Amount of retirement exemption limit used - $625,000 per family. 

• Amount of net capital gain to include in assessable income as a result of CGT event 

E4 - Nil per family. 

• Option 2: 

• Share of DUT’s net capital gain to include in assessable income –Nil. 

• Amount of retirement exemption limit used - $1,000,000 per family. 

• Amount of net capital gain to include in assessable income as a result of CGT event 

E4 – Nil. 
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5 CGT event J4 and Subdivision 124-N roll-

over 

If a business is being operated through a unit trust and the unitholders would like to restructure the 

operations into a company, the restructure could be undertaken in such a way that Subdivision 124-N 

roll-over is available. 

The roll-over available under Subdivision 124-N will result in the company owning the business assets 

and carrying on the operations and the unitholders owning the shares directly in the company. 

This is a major advantage of the roll-over in Subdivision 124-N is that the unitholders become the 

shareholders.  Whereas, with a Subdivision 122-A roll-over, the unit trust becomes the shareholder. 

5.1 Subdivision 124-N  

▪ Requirements for roll-over relief under Subdivision 124-N are as follows:33 

▪ All assets of the unit trust must be transferred to the company within the ‘trust restructure 

period’ – which is six months from date of first transfer of assets. 

       The unit trust may retain sufficient assets to pay existing or expected debts. 

 

• The company must: 

• never have carried on commercial activities; 

• not have any CGT assets other than small amounts of cash or debt; and 

• not have any losses of any kind. 

 Note – there is no requirement that the consideration for transfer of assets from the unit trust 

to the company must consist solely of shares. 

• After the restructure: 

• the unit holders must own shares in the company in the same proportion as their unit 

holding in the unit trust; and 

• the market value of the shares each unit holder owns in the company must be 

substantially the same as the market value of their units in the unit trust. 

This means that the company would need to assume the debts in the unit trust as part 
consideration. 

                                                      

33 Sections 124-860 and 124-865 of the 1997 Tax Act 
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• Both the unit trust and company must choose the roll-over. 

▪ Consequences for unit holders 

 The consequences for unit holders are that: 

• the cost base of the units become the cost base of the shares; and 

• they can disregard any capital gain on the cancellation of their units.34  

▪ Consequences for the unit trust and the company 

• The unit trust ignores any capital gain on the transfer of CGT assets35 and any balancing 

adjustment on the transfer of plant and equipment.36 

• The company takes on the cost base of the CGT assets37 and adjustment value (written down 

value) of the plant and equipment. 

5.2 CGT event J4 

▪ CGT event J4 occurs if38: 

• there is a roll-over under Subdivision 124-N; and 

• the trust fails to cease to exist: 

• within six months after the start of the restructuring period; or 

• if that is not possible because of circumstances outside the control of the trustee – as 

soon as practical after the end of that six month period (for example, circumstances 

would be outside the control of the trustee if the trustee is involved in litigation concerning 

the trust and cannot wind up the trust until the litigation is finished); and 

• either: 

• the company owns the asset when the failure happens; and/or 

• the shareholding entity owns the share when the failure happens. 

▪ The time of the event is when the failure to cease to exist happens.39 

                                                      

34 Section 124-870 of the 1997 Tax Act 
35 Section 124-875(1) of the 1997 Tax Act 
36 Section 40-340 of the 1997 Tax Act 
37 Section 124-875(2) of the 1997 Tax Act 
38 Section 104-195(1) and (2) of the 1997 Tax Act 
39 Section 104-195(3) of the 1997 Tax Act 
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▪ If CGT event J4 occurs, then the following will happen: 

• The company will have a capital gain equal to the difference between market value of the 

CGT assets when it acquired the CGT assets and its cost base at that time.  The company 

will have a capital loss equal to the amount which the cost base exceeds the market value.40 

• The unit holders will have a capital gain equal to the difference between the market value of 

the shares at the time of the roll-over and the cost base of those shares at that time. The 

unitholders will have a capital loss equal to the amount which the cost base exceeds the 

market value.41 

Private Binding Ruling Authorisation number: 51610 (issued 9 June 2005) confirmed that if the 

trustee is the subject of litigation and therefore could not be wound up within six months, that 

would be something outside its control. 

5.3 Potential Part IVA issues and Subdivision 124-N 

▪ Sometimes a restructure from a:  

• unit trust to a company and the application of Subdivision 124-N; or  

• trust or individual to a company and the application of Subdivision 122-A 

is used as part of a large restructure which allows the unitholders, trust or individual to apply other 

roll-overs such as scrip for scrip under Subdivision 124-M. 

▪ For example, ABC Unit Trust transfers to ABC Pty Ltd which issues shares to the unitholders 

as consideration. XYZ Pty Ltd (an existing entity owned by unrelated parties) then acquires 

the shares in ABC Pty Ltd and issues shares in itself as consideration. 

▪ The unitholders will obtain: 

• roll-over relief under Subdivision 124-N; and 

• roll-over relief under Subdivision 124-M. 

▪ The potential application of Part IVA should be considered in this context. 

▪ There is a specific carve out from Part IVA where a taxpayer obtains a tax benefit which is 

‘attributable to the making of an agreement, choice, declaration, election or selection, the giving of 

a notice or the exercise of an option …’ expressly provided for in the 1997 or 1936 Tax Acts 

(s177C(2)).. 

However, this carve out is subject to the condition that the relevant Part IVA scheme was 
not entered into or carried out ‘for the purpose of creating any circumstance or state of affairs 
the existence of which is necessary to enable the declaration agreement, election, selection, 
choice, notice or option to be made, given or exercised’. 

                                                      

40 Section 104-195(4) of the 1997 Tax Act 
41 Section 104-195(6) of the 1997 Tax Act 
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▪ The question which has to be considered in a restructuring exercise is whether embarking 

on a ‘series of transactions’ with one or more steps being designed to ‘set up’ the taxpayer 

to be able to make a further choice under the roll-over provisions would provide a basis for 

the Commissioner to argue that the taxpayer has embarked on a scheme entered into for 

the purpose of being able to exercise the subsequent choices. 

5.4 Example of Subdivision 124-N and CGT event J4 

▪ The unitholders of White Unit Trust (WUT) are Steve, Tim, Paul and Mark – 25% each. 

▪ Restructure objectives: 

• The business conducted by WUT are to be conducted by Black and White Pty Ltd (B&W). 

• An essential requirement is that the individuals hold their shares in B&W directly rather than 

having an indirect interest through their units in WUT.  

▪ None of the individual unitholders in WUT are associates of each other. 

▪ The business assets were acquired post CGT and have minimal cost base for goodwill. 

▪ The restructure will involve the WUT transferring assets to B&W and obtaining roll-over relief 

under subdivision 124-N. 

▪ To obtain roll-over under those provisions, WUT must. 

• transfer all of its assets to B&W (s124-855) except for assets retained to pay existing or 

anticipated debts of WUT; and 

• be wound up within six months or as soon as practical after the six month if there are 

uncontrollable circumstances (CGT event J4). 

This means that any assets not being transferred to B&W must be transferred out of WUT before 

this step is undertaken. 

▪ WUT transfers business assets to B&W and B&W issues shares to the unit holders of WUT as 

consideration. 

Unit holders     White Unit Trust (WUT) Unit holders  

 

                                                                       Business assets 

                                White Unit Trust                                                      B & W 

 

▪  
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Requirements for roll-over relief for WUT under subdivision 124-N: 

▪ All assets of WUT must be transferred to B&W within the ‘trust restructure period’ – which his six 

months from date of first transfer of assets. 

▪ B&W must be a company that has: 

• never carried on commercial activities; 

• no CGT assets other than small amounts of cash or debt; and 

• no losses of any kind. 

Note – there is no requirement that the consideration for transfer of assets from WUT to B&W 

must consist solely of shares. 

▪ After the restructure: 

• the unit holders must own shares in B&W in the same proportion as their unit holding in WUT; 

and 

• the market value of the shares each unit holder owns in B&W must be substantially the same 

as the market value of their units in WUT. 

This means that B&W would need to assume the debts in WUT as part consideration. 

▪ Both WUT and B&W must choose the roll-over. 

Consequences of choosing roll-over 

▪ The consequences for unit holders of WUT are that: 

• the cost base of the units become the cost base of the shares; and 

• they can disregard any capital gain on the cancellation of their units (s 124-870). 

▪ Consequences for WUT and B&W: 

• WUT ignores any capital gain on the transfer of CGT assets (s 124-875(1)) and any balancing 

adjustment on the transfer of plant and equipment (s 40-340). 

• B&W takes on the cost base of the CGT assets and adjustment value (written down value) of 

the plant and equipment. 

▪ Unless there are uncontrollable circumstances, WUT must be wound up within six months of the 

first asset being transferred to B&W – otherwise CGT event J4 occurs at the end of the six 

months with the following consequences. 

• CGT event J4 will occur at the end of the six months for: 

• B &W with respect to any CGT assets which were transferred that it owns at that point; 

and 
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• any unit holders of WUT who still own shares in B&W. 

• If CGT event J4 occurs: 

• B&W will have a capital gain equal to the difference between market value of the CGT 

assets when it acquired the CGT assets and its cost base at that time (for those assets 

which it still owns). 

• The unit holders will have a capital gain equal to the difference between the market value 

of the shares at the time of the roll-over and the cost base of those shares at that time. 
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6 Passing assets on death and CGT event K3  

6.1 Death and CGT 

▪ When a person dies, a capital gain or capital loss from a CGT event that occurs in relation to a 

CGT asset they own just before they die is disregarded42 except43: 

• if the asset passes to an exempt entity; 

• if the asset passes to a trustee of a complying superannuation entity; or 

• if an asset is not Taxable Australian Property and the asset passes to a non-resident. 

(in which case CGT event K3 will happen) 

▪ If the asset devolves to the legal personal representative (LPR) or passes to a beneficiary, then 

the LPR or beneficiary is deemed to have acquired the asset at the date of the deceased’s 

death.44 

6.2 When does an asset pass? 

A CGT asset passes to a beneficiary in an estate if the beneficiary becomes the owner of the asset:  

▪ under the Will, or that Will as varied by a court order; or 

▪ by operation of an intestacy law, or such a law as varied by a court order; or 

▪ because it is appropriated to the beneficiary by the LPR in satisfaction of a pecuniary legacy or 

some other interest or share in the estate; or 

▪ under a deed of arrangement if:  

• the beneficiary entered into the deed to settle a claim to participate in the distribution of the 

estate; and 

• any consideration given by the beneficiary for the asset consisted only of the variation or 

waiver of a claim to one or more other CGT assets that formed part of the estate.45 

                                                      

42 Section 128-10 of the 1997 Tax Act 
43 Section 104-215 of the 1997 Tax Act  
44 Section 128-15(2) of the 1997 Tax Act 
45 Section 128-20(1) of the 1997 Tax Act 
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6.3 What happens when assets pass to testamentary trusts? 

▪ Adopting a strict application of the rules in Division 128 of the 1997 Tax Act, there would be CGT 

implications for a trustee in its capacity as trustee of a testamentary trust when it transfers assets 

to a beneficiary. 

▪ This is because a capital gain is only disregarded under Division 128 where an asset passes from 

the LPR to a beneficiary in accordance with the terms of the Will. 

▪ Therefore, when assets pass from the LPR to the trustee of a testamentary trust any capital gain 

is disregarded, but not from the trustee of the testamentary trust to its beneficiaries. 

▪ However, the ATO have issued Practice Statement PS LA 2003/12, in which they have stated that 

they will continue their long-standing administrative practice of treating the trustee of a 

testamentary trust in the same way that a LPR is treated under Division 128. Therefore, on the 

basis of PS LA 2003/12: 

• The capital gain on transfers of assets which have passed from a LPR to a trustee of the 

testamentary trust and then to a beneficiary will be disregarded by the trustee of the 

testamentary trust. 

• The beneficiary of the testamentary trust will be taken to have acquired the asset at the rules 

relating to cost base (under Division 128) for the purpose of calculating any future capital 

gains in relation to the assets. 

6.4 CGT event K3 

▪ CGT event K3 happens46 if a person dies and a CGT asset which they owned just before they die 

passes to a beneficiary who, when the asset passes is: 

• an exempt entity; or 

• a trustee of a complying superannuation entity; or 

• is a non resident provided that the deceased was an Australian resident just before dying and 

the asset is not Taxable Australian Property (TAP) (for example, real property or shares 

where there is a shareholding of least 10% in a company where more than 50% of the value 

of the assets is real property). 

An exempt entity’ is defined in section 995-1(1) of the 1997 Tax Act to mean any entity whose 
ordinary and statutory income is exempt from income tax because of Division 50 of the 1997 
Tax Act or any other Commonwealth Law  

 

                                                      

46 Sections 104-215(1) and 104-215(2) of the 1997 Tax Act 
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▪ CGT event K3 happens just before the person dies.47 

▪ The excess of the market value of the asset on the date of death over the asset’s cost base will 

be a capital gain.  The excess of the asset’s cost base over the market value of the asset on the 

date of death over the asset’s cost base will be a capital loss.48 

This means any capital gain or capital loss will be included in the deceased’s final tax return. 

▪ If the asset was acquired by the deceased just before 20 September 1985, any capital gain or 

capital loss is disregarded.49 

▪ The capital gain or capital loss is disregarded if the testamentary gift of property would have been 

deductible under section 30-15 if it had not been a testamentary gift.50 

6.5 LPR disposing of the assets 

▪ If the LPR disposes of the assets, CGT event K3 cannot apply.  That is, for CGT event K3 to 

apply, the asset must pass to a beneficiary. 

▪ The LPR may derive a capital gain on the disposal of the asset.   

6.6 How to avoid or minimise the impact of CGT event K3: 

▪ It is important to identify whether any beneficiaries under the Will are non-residents and also 

whether the deceased is likely to have carried forward tax revenue and capital losses. 

This will be especially important if specific gifts are made under the Will. 

▪ If the deceased has non TAP assets and has tax losses it may be beneficial that the non-resident 

beneficiaries receive non TAP assets which have unrealised gains.  This would trigger CGT event 

K3 for the deceased, however the tax losses can be applied against the capital gain. 

▪ For example:  Sally died leaving all of her assets equally to her two children, Johnny who is a 

resident of Australia and Jennifer who is a non resident.  At the time of her death Sally had: 

• carried forward tax revenue losses of $1 million; 

• shares in listed public companies of $3 million (which were acquired by Sally post-CGT for $2 

million); and 

• real estate and cash of $3 million. 

                                                      

47 Section 104-215(3) of the 1997 Tax Act 
48 Section 104-215(4) of the 1997 Tax Act 
49 Section 104-215(5) of the 1997 Tax Act 
50 Section 118-60 of the 1997 Tax Act 
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• If the LPR disposes of the shares in the listed public companies, there would be a capital 

gain of $1 million derived by the estate.  Note, the losses in Sally’s name cannot be 

applied against the capital gain which occurs in the estate. 

• If the shares pass to Jennifer, CGT event K3 will happen in which case Sally will have a 

capital gain on these shares (as a result of CGT event K3).  Assuming Sally has held the 

shares at least 12 months, the capital gain will be reduced by 50% to $500,000. However, 

Sally has tax losses which can be applied against the net capital gain. 

• Provided that Jennifer sells the shares whilst she is a non resident they will not be subject 

to Australian tax. 

• The real estate and cash of $3 million could pass to Johnny. 

• Note: 

• If shares pass to Johnny, CGT event K3 will not happen.  Johnny will acquire the 

shares at Sally’s cost base. 

• If the real estate passes to Jennifer, Jennifer will not as a non-resident be entitled to 

the 50% general discount. 

• If the non TAP assets are held on the terms of a testamentary trust of which a non 

resident is a beneficiary, then the following will occur: 

• Although the assets will transfer to the trustee of the testamentary trust, they will not 

be taken to have passed to a beneficiary.51   This means that CGT event K3 will not 

happen in relation to the non TAP assets at that point. 

• If the assets transfer out of the testamentary trust to the beneficiary, they will be taken 

to have passed at that point.  If the beneficiary is a non resident, CGT event K3 will 

happen at that point relation to the non TAP assets. 

This mean would mean that the deceased final tax return will need to be amended for 

the capital gain. 

• If the non TAP assets are sold by the trustee of the testamentary trust, and the capital 

gain is attributable to a non resident beneficiary, then the trustee will be liable under 

section 98 of the 1936 Tax Act on the capital gain. 

 

 

  

                                                      

51 PS LA 2003/12 
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7 Dealing with liabilities prior to winding up 

a company 

▪ As part of the winding up process, it will be necessary to deal with the assets of the company.  

Whenever assets are dealt with, it will be necessary to consider whether there are any taxation, 

GST or duty implications.  For example: 

▪ If assets are being transferred out of the company: 

• there are capital gain or Division 40 implications to the company (based on the market value if 

the parties are not dealing at arm’s length); 

• there are Division 7A implications if the transfer is to a shareholder or associate and occurs at 

less than market value (the company will be taken to have made a Division 7A payment to the 

extent that there is asset is transferred at less than market value)52; 

• there may be GST implications if:  

• the company is or is required to be registered at the time of the supply; or 

• the company ceases to be registered for GST and at the time it acquired the property it 

claimed an input tax credit (Division 129 requires an adjustment to the input tax credits 

claimed depending upon the price of the acquisition and the period between the time of 

the acquisition and when the company ceased to be registered for GST); and 

• there may be duty implications if the transfer of the property is dutiable property in the 

relevant State in which the property is located. 

• If loans are forgiven by the company there may be Division 7A issues. 

• In some instances there are insufficient assets to pay all of the liabilities.  Generally, this will 

result in amounts being owed to shareholders or associates. 

If these amounts are forgiven there may be issues for the company under the commercial 

debt forgiveness provisions. 

7.1 Commercial Debt Forgiveness Provisions 

▪ There may be implications under the commercial debt forgiveness provisions contained in 

Division 245 of the 1997 Tax Act (CFD) for the company if it is released from an obligation to pay 

an amount. 

 

                                                      

52 Section 109C(3)(c) and 109C(4) of the 1936 Tax Act 
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▪ The CFD provisions will apply if the debt: 

• is a commercial debt (that is, the company would be allowed a deduction on any interest 

charged in respect of the debt or in the event that interest was not charged, the company 

would be allowed a deduction on the interest if it had been charged); and 

• is released, waived or otherwise extinguished (this includes converting a debt to shares). 

▪ Under the debt forgiveness rules, the net forgiven amount of a forgiven debt is applied to reduce 

to particular amounts.   The order in which the forgiven debt is applied is generally as follows. 

• Against carry forward tax losses of the company. 

• Then, if there is any balance remaining - against carry forward net capital losses of the 

company. 

• Then, if there is any balance remaining – against specified items of deductible expenditure 

contained in section 245-145 (including depreciating assets). 

• Then, if there is any balance remaining – against the cost base of the company’s CGT assets 

(but only post-CGT assets which the company held at the beginning of the year). 

Generally, any part of the net forgiven amount which remains after being applied against all of 

the above is then ignored. 

▪ Calculation of the ‘net forgiven amount’ 

• The net forgiven amount of a debt is calculated by reducing the gross forgiven amount by: 

• any amount included in the company’s assessable income as a result of the forgiveness; 

• any amount that would otherwise be a deduction for the company, which is reduced as a 

result of the forgiveness of the debt; and 

• any amount by which the cost base to the debtor of any asset is reduced as a result of 

the forgiveness.53 

However, where the gross forgiveness amount is Nil, the net forgiven amount is also taken to 

be Nil. 

• The gross forgiven amount of a debt is calculated as follows: 

• Step 1 – work out the notional value of the debt that has been forgiven. 

Assuming that the company (borrower) had capacity to pay when the debt was created, 
the notional value would be equal to the face value of the debt. 
 

• Step 2 – work out the consideration, if any, in respect of the forgiveness of the debt. 

                                                      

53 Section 245-85(1) of the 1997 Tax Act 
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• Consideration will be the amount paid in respect of the forgiveness. 

• If the debtor is not required to pay any consideration in respect of the forgiveness of 

the debt, the consideration is taken to be equal to the market value of the debt at the 

time of the forgiveness.54  

The market value of the debt will depend on the company’s capacity to repay the 

debt. 

• Step 3 – Deduct the consideration from the notional value, which is the gross forgiven 

amount. 

• That is, Gross Forgiven Amount = Notional Value (step 1) less Consideration (step 2) 

• Generally, if no consideration given, and: 

• the company had the capacity to repay the debt, the gross forgiven amount will 

be Nil; or 

• the company had no capacity to repay any of the debt, the gross forgiven amount 

will be equal to the notional value; or 

• the company had some capacity to repay some of the debt, the gross forgiven 

amount will be equal to the notional value less the amount that could have been 

repaid. 

• There are special rules where companies under common ownership may be able to 

choose to reduce the ‘net forgiven amount.55 

▪ Even if there are no adverse taxation implications for the company, the release of the debt owing 

by the company will have the effect of increasing the retained profits. This may result in unfranked 

dividends being paid out the shareholders. 

▪ Therefore, before any debts are forgiven the following needs to be considered: 

• What is the ‘net forgiven amount’. 

• What is the amount of the company’s carried forward tax revenue losses, carried forward tax 

capital losses, opening adjustable value of depreciating assets and cost base of CGT assets. 

• What is the amount of the company’s retained profits or retained losses? 

• What is the balance of the company’s franking account? 

                                                      

54 Section 245-65(2) of the 1997 Tax Act 
55 Section 245-90 of the 1997 Tax Act 
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7.2 Example: 

▪ The company has an amount owing to Joe its shareholder of $200,000. 

▪ Joe is looking at releasing the amount owing to him for no consideration. 

▪ What will be the implications for the company assuming it had: 

• no ability to repay the $200,000 if required and the company had:  

• carried forward tax revenue losses of $200,000 and retained losses of $200,000 

(Scenario 1); or 

• carried forward tax revenue losses of $200,000 and no retained profits or losses 

(Scenario 2); or 

• the ability to repay the $200,000 if required and the company had: 

• carried forward tax revenue losses of $200,000 and retained losses of $200,000 

(Scenario 3); or 

• carried forward tax losses of $200,000 and no retained profits or losses $200,000 

(Scenario 4). 

▪ Scenario 1 

• The net forgiven amount will be $200,000 (being the amount of the loan forgiven). 

• The carried forward tax revenue losses will be reduced by $200,000 to Nil. 

• The retained losses will be reduced by $200,000.  This is to reflect that from an accounting 

perspective the company’s liability was written off. 

▪ Scenario 2 

• The net forgiven amount will be $200,000 (being the amount of the loan forgiven). 

• The carried forward tax revenue losses will be reduced by $200,000 to Nil. 

• The retained profits will increase by $200,000.  This is to reflect that from an accounting 

perspective the company’s liability was written off. 

Need to consider whether the company has sufficient franking credits to pay out $200,000 as 

franked dividend.  Otherwise, it will be unfranked or partly unfranked. 

▪ Scenario 3 

• The net forgiven amount will be Nil (consideration is taken to be market value). 

• No implications under the CDF provisions. 
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• The retained losses will be reduced by $200,000.  This is to reflect that from an accounting 

perspective the company’s liability was written off. 

▪ Scenario 4 

• The net forgiven amount will be Nil (consideration is taken to be market value). 

• No implications under the CDF provisions. 

• The retained profits will increase by $200,000.  This is to reflect that from an accounting 

perspective the company’s liability was written off. 

  Need to consider whether the company has sufficient franking credits to pay out $200,000 as 

franked dividend.  Otherwise, it will be unfranked or partly unfranked. 

▪ What are the implications for Joe?  

• When the loan is released, a CGT asset (being the loan) will be extinguished. 

At this time CGT event C2 will occur in respect of the loan (section 104–25(1) of the 1997 Tax 

Act). 

• The market value substitution rule will apply.  There will not be any actual consideration 

passing between the company and Joe.  Even if some consideration, it will be deemed to be 

market value if they are not dealing at arm’s length. 

• Assuming the company has insufficient funds to repay the loan: 

• the market value of the loan will be Nil; therefore 

• the capital proceeds deemed to be received for the loan will also be Nil. 

• This means that Joe will have a capital loss equal to the amount of the loan provided that 

when the loan was made the market value of the loan would have been equal to its face 

value.  (Note, if the company could not have repaid the funds at the time the funds were lent, 

the cost base of the loan would be lower than its face value because of the market 

substitution rule). 

• Provided that the loan is not a personal use asset, Joe will be able to offset the capital loss 

against current or future year capital gains. 

• A loan will be a personal use asset if it arose in the course of the creditor carrying on a 

business or gaining or producing assessable income.56 

 

 

                                                      

56 Section 108-20(2)(d) of the 1997 Tax Act 
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This paper is only intended as a general overview of issues relevant to the topic and is not legal 

advice. If there are any matters you would like us to advise you on in relation to this paper, please 

let us know. 


