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1 Introduction 

The 2018 – 2019 year to date has been a busy year for State Revenue Authorities with a number of 

interesting legislative developments across all eight jurisdictions.  There have also been several cases 

decided which potentially have far reaching consequences for State taxes and tax more generally.   

While not an easy task, I have chosen four key developments to focus on in this paper. The first two 

represent significant legislative change in a stamp duty and land tax context while the second two, 

being land rich duty and payroll tax cases respectively, emphasise, amongst other things, the 

importance of context when applying revenue law. 

The four developments I have chosen to focus on are as follows: 

1 The Revenue Laws Amendment Bill 2018 (WA) which purports to make significant changes 

to the duties law of Western Australia and which, at the date of writing, is still the subject of 

debate in the Western Australian parliament; 

2 The foreign purchaser stamp duty and land tax surcharges which now apply in all jurisdictions 

other than the Northern Territory.  The progressive introduction of these surcharges highlights 

how the States and Territories legislate differently to achieve which is in substance the same 

policy objective; 

3 The High Court decision in Commissioner of State Revenue v Placer Dome Inc [2018] HCA 

89 which contains important guidance on the identification and valuation of goodwill; and  

4 The Victorian Supreme Court decision in Commissioner of State Revenue v The Optical 

Superstore Pty Ltd [2018] VSC 524, which found that certain distributions under an express 

trust did not constitute wages for Victorian payroll tax purposes. 
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2 WA duties amendments 

On 29 November 2018, the Revenue Laws Amendment Bill 2018 (the Bill) was introduced into the 

Western Australian Legislative Assembly. As at the date of writing, the Bill has not received royal 

assent. 

The Bill significantly expands the range of transactions that attract duty in Western Australia and 

represents the most comprehensive changes to the Western Australian stamp duty regime since the 

current Duties Act 2008 (WA) (Duties Act) commenced on 1 July 2008. It arguably represents the 

broadest set of amendments to the duties legislation since the rewrites (barring the shift in the South 

Australian duty base). 

2.1 Changing the definition of “land” 

The definition of “land”, for both transfer duty and landholder duty purposes, is being expanded. 

Under the current legislation, “land” is defined to include: 

• any estate or interest in land other than a carbon right or a carbon covenant registered under 

the Carbon Rights Act 2003; and 

• a mining tenement; and 

• an estate or interest in a mining tenement; and 

• anything that – 

• under the authority (whether direct or indirect) of a mining tenement, is fixed to land 

that is the subject of that mining tenement; and 

• would be part of that land as a fixture if the mining tenement were a freehold estate in 

the land; and 

• a licence under the Petroleum Pipelines Act 1969; and 

• a pipeline, as defined in the Petroleum Pipelines Act 1969 section 4(1), constructed on land 

under the authority of a licence under that Act; and 

• anything that is part of land as a fixture. 

Under the existing rules, a person generally had to have a proprietary interest in land to hold land for 

Western Australia duties purpose.   

Under the proposed changes, the definition of land will be expanded to include “anything fixed to 

land”, whether or not it is: 

▪ a fixture at law; 

▪ owned separately from the land; or 

▪ notionally severed or considered to be legally separate from the land as a result of the operation 

of any law. 

A thing will be taken to be “fixed to land” if it has a “physical connection to the land or is buried or 

partly buried under the surface of the land”. 
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Prior to the introduction of the Duties Act on 1 July 2008, the landholder provisions of the former 

Stamp Act 1921 defined land to include “anything fixed to the land”.  This was not replicated in the 

Duties Act, until now. 

In the former Stamp Act, the phrase used was “fixed to the land”.  The new provision uses the phrase 

“fixed to land”.  The difference is subtle, but important. 

It would seem to suggest that a thing that is “fixed” to land in the physical sense will be land for duty 

purposes even if the owner of the thing does not otherwise have any interest in the land to which the 

thing is fixed. 

This is a significant extension to the concept of what is land, for both transfer duty and landholder duty 

purposes. 

Take, for example, a pipeline which is situated on (and in all relevant senses “fixed” to) land, but the 

pipeline owner does not have an interest in that land.  Say the pipelines are installed pursuant to a 

statutory right which does not amount to an interest in land.  The proposed changes would appear to 

treat this pipeline as land for duty purposes, even if its legal characterisation for all other purposes 

(including income tax) is that it is a chattel. 

This is only one example.  There are plenty of others.  The point is that the phrase “fixed to land” is 

likely to result in a range of assets being treated as land for duty purposes that would have, until now, 

been classified as chattels. 

A number of other states have had “fixed to the land” type provisions in their legislation for many 

years, but the proposed Western Australian changes would seem to go further than that which exists 

elsewhere.   It represents a significant departure from traditional notions of the types of assets that will 

be regarded as land for duty purposes. 

Taxpayers who are considering transactions involving assets located in Western Australia should 

consider their duty position afresh in light of these changes, even for transactions of a type that they 

have carried out many times before. 

2.2 Derivative mining rights  

In Commissioner of State Revenue v Abbotts Exploration Pty Ltd (2014) 48 WAR 300, the Court of 

Appeal of the Supreme Court of Western Australia confirmed that certain rights in respect of 

exploration licences were not dutiable property because they were not an “estate or interest in land”. 

The Bill seeks to bring such rights back into the duty base by expanding the concept of dutiable 

property to include “derivative mining rights” (DMRs).  A DMR is an authorisation of a kind described 

in section 118A of the Mining Act 1978 (whether or not the authorisation purports to be made under 

that section).   

Section 118A of the Mining Act 1978 provides as follows: 

(1) In this section —  

authorisation means an authorisation under subsection (2). 
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(2) The holder of a prospecting licence, exploration licence or mining lease (the relevant 

tenement) may, by instrument in writing, authorise another person to carry out mining of a 

kind authorised by the relevant tenement on the land the subject of the relevant tenement. 

(3) An authorisation may be given subject to conditions specified in the authorisation.  

(4) Mining carried out under an authorisation is to be regarded for the purposes of this Act as 

mining carried out by the holder of the relevant tenement.  

(5) Expenditure on or in connection with mining carried out under an authorisation is to be 

regarded for the purposes of the prescribed expenditure conditions referred to in section 50, 

62 or 82(1)(c) as expenditure by the holder of the relevant tenement. 

As part of the regime that imposes duty on DMRs, the Bill also proposes to introduce provisions that, 

in certain circumstances, take into account the effect that a DMR (existing or proposed) has on the 

value of a mining tenement.  This is significant because currently, where a mining tenement is 

transferred, stamp duty is usually assessed on the value of the tenement ignoring the impact of any 

DMRs on the value of the tenement, even where those DMRs are separately owned. 

2.3 Fixed infrastructure rights 

The Bill further extends the definition of dutiable property to include various rights relating to “fixed 

infrastructure”.  Broadly, this is designed to cover: 

▪ rights that authorise access to or the use of any land for any purpose associated with fixed 

infrastructure – called a fixed infrastructure access right; or 

▪ rights that enable the holder to have day-day control, and the operation or use of fixed 

infrastructure – called a fixed infrastructure control right; or 

▪ licences, permits and authorities issued under a written law or a law of the Commonwealth that 

authorise ownership, control, operation or use of fixed infrastructure – called a fixed infrastructure 

statutory licence. 

The concept of “fixed infrastructure” is directed at things which are fixed to land (i.e. those things that 

are now deemed to be land). 

While there is little published guidance on what these changes are specifically intended to capture, 

particularly in a landholder duty context where the application of the rules are narrowed, we do know 

that they are designed to ensure that stamp duty will apply where a person effectively acquires 

ownership of fixed infrastructure through a licence or contractual arrangement rather than through an 

outright purchase. 

There are circumstances where the acquisition of the fixed infrastructure rights is the most valuable 

aspect of a wider transaction, especially if a transfer of underlying freehold is not contemplated or 

possible, for whatever reason.  

As stamp duty was not always previously payable on fixed infrastructure rights, the changes proposed 

by the Bill may result in significantly higher amounts of stamp duty being payable than was previously 

the case. 
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2.4 Extending the landholder duty regime 

Under the current provisions of the Duties Act, landholder duty applies to a “relevant acquisition” in a 

“landholder”.  A “landholder” is defined as a company or unit trust that is entitled to land in Western 

Australia with a value of $2 million or more.  Duty is assessed on the value of the underlying land and 

chattels held by the landholder and any linked entities in proportion to the interest being acquired.   

Under the current rules, the acquisition of interests in entities that own only chattels (no land) attracts 

no duty.  As a result, where land is held by an entity and chattels are held by another entity, less duty 

may be payable than if the land and chattels were held by a single entity. 

2.4.1 Changes directed at “transaction splitting” 

The Bill introduces new provisions to apply duty to the following transactions that were previously not 

subject to duty: 

▪ acquisitions in an entity that only holds chattels if aggregated with the acquisition of an interest in 

a landholder; 

▪ transfers of chattels, if aggregated with an acquisition of an interest in a landholder; 

▪ acquisitions in two or more entities that are not landholders individually but together are entitled to 

land valued at $2 million or more; and 

▪ acquisitions in two or more entities that together have a direct or indirect interest of 50 per cent or 

more in a landholding entity. 

2.4.2 Expanding the definition of landholdings consistent with the changes made for 

transfer duty purposes 

Consistent with the proposed changes for transfer duty purposes, the amendments to the definition of 

land will apply for landholder duty purposes.  In addition, fixed infrastructure rights (subject to certain 

exceptions) and DMRs will be landholdings. 

2.4.3 Linked entities 

A landholder’s entitlement to land may be held indirectly through a “linked entity”.  Under the current 

rules, an entity is linked to another entity if it has an interest in the other entity of at least 90 per cent 

(for listed entities) or at least 50 per cent (for unlisted entities).  The Bill contains provisions extending 

the current definition of “linked entity” to include, for unlisted entities, an interest of 50 per cent, 

whether direct or indirect (eg through multiple ownership chains). This is similar to the linked entity 

definition which has applied in Victoria for some time.  
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2.4.4 Related persons 

In determining whether a liability to landholder duty arises and the quantum of that liability, the 

interests in a landholder held by “related persons” may need to be taken into account.  Currently, the 

landholder duty provisions deem parties to be “related persons” in a variety of ways, including where 

the parties’ acquisitions in a landholder form or arise from substantially one transaction or one series 

of transactions. Pursuant to Commissioner’s Practice DA2.2, the Commissioner regarded a broad 

range of transactions by multiple acquire to be aggregated on this basis. However, the Commissioner 

then had a discretion not to treat such acquisitions as being made by related persons. 

 

The Bill proposes to remove this discretion.  Although the Bill proposes to include specific provisions 

that parties that make acquisitions that result from a public float will not be “related persons”, there are 

a number of circumstances that will not be covered by this carve out.  As a result of these proposed 

changes, parties that are otherwise unrelated and make acquisitions for their own purposes, may find 

their transactions aggregated and subject to duty in circumstances that would previously have 

satisfied the Commissioner that the discretion should be exercised. 

2.5 New limitations on corporate restructures  

When the Duties Act was introduced in 2008, the corporate reconstruction exemption rules 

abandoned the requirement for group companies to remain associated for a minimum period following 

an intra-group transfer of assets (known as the “post association period”). 

The Bill proposes changes under which an exemption for an intra-group transfer of dutiable property 

will be automatically revoked if, within 3 years of the transfer, the transferee of the dutiable property 

ceases to be more than 50% commonly owned and controlled as the transferor.  The object of these 

amendments is to prevent parties from packaging business assets into a company structure so that a 

third party can acquire them without paying duty. 

Some of the key points to note about the updated provisions are: 

▪ unlike other jurisdictions that impose a post association requirement in the criteria for corporate 

reconstruction exemptions, under the Bill, the exemption will only be revoked where: 

▪ the transferee leaves the group (rather than any group member that is party to the transaction); 

and 

▪ the transferee ceases to be 50% (rather than 90%) owned and controlled; and 

▪ a transaction will only qualify for relief if the consideration for the transaction is provided from a 

group member or is provided by way of a loan. 

 

These changes are driven by the fact that Western Australia is one of the few Australian States and 

Territories that still imposes duty on a direct transfer of business assets (e.g. goodwill), an indirect 
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transfer of such assets (e.g. through selling the shares in a company that holds non-land business 

assets) does not attract any duty. 

Under the new rules taxpayers looking to dispose of non-land business assets will no longer be able 

to package those assets in a company, claim a corporate reconstruction exemption, and then dispose 

of the company (holding only non-land assets) without triggering any duty. 

2.6 Observations 

In addition to the above changes, there are a wide variety of other changes that are proposed by the 

Bill, including in relation to partnerships, incorporated associations and certain nominal duty 

transactions.   

2.7 Foreign purchaser surcharge  

Since Victoria announced that it would be introducing a foreign purchaser/absentee surcharge in both 

a duty and land tax context from 1 July 2016, all other States and Territories (with the exception of the 

Northern Territory) have followed suit, albeit in a somewhat inconsistent fashion. 

The table below summarises the current state of the various surcharges around the country.  It should 

be noted that inconsistencies arise with respect to the following: 

▪ The applicable rates.  Aside from Tasmania, most of the jurisdictions which have legislated to 

impose the surcharge have adopted the higher rates progressively brought in in Victoria and New 

South Wales the year after the surcharge was initially introduced. 

▪ Whether the surcharges apply in a stamp duty or land tax context or both.  Most jurisdictions do 

have surcharges for both taxes although the ACT only imposes a surcharge for land tax whereas 

Western Australia and South Australia only apply the surcharge in a duty context. 

▪ The definition of foreign person.  While all treat individuals, companies and trusts as foreign 

persons, the tests are different across the jurisdictions.  Queensland, South Australia and Victoria 

have rules which operate to impose the surcharge in a duties context where a person becomes 

foreign within a certain period of time. 

▪ The definition of residential land or residential property.  In most jurisdictions, vacant land which is 

the subject of residential development, intended to be the subject of residential development or 

zoned residential will be captured within the definition although the precise test varies.    

 

The press releases accompanying the introduction of the surcharges tend to trumpet their objective of 

maintaining housing affordability.  A seemingly unintended consequence of the new rules, at least in 

the early years in Victoria and New South Wales is that the breadth of the drafting meant that 

Australian based residential developers who were technically foreign under the rules were liable to 

pay. Exemptions for development activity were subsequently introduced in Victoria and New South 

Wales and were contained in the introductory legislation in South Australia and Western 
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Australia.  While the theme across all of these exemptions are generally consistent in the sense that 

the policy objective is clear, their precise scope varies.   

Jurisdiction 
Date of 

commencement 
Foreign person definition 

Foreign 

purchaser 

duty 

surcharge 

(%) 

Foreign 

holder 

land tax 

surcharge 

(%) 

Queensland  1 October 2016 • People other than Australian 
citizens and certain types of 
permanent resident 

• Foreign incorporated company 

• Foreign owned or controlled 
corporation (50% or more) 

• Foreign trust (foreigner entitled 
to 50% or more of trust) 

• Person who becomes 
foreigner within 3 years after 
acquisition 

7 1.5 

New South 

Wales 

1 July 2017 Any person who requires FIRB 

approval – eg: 

• individual who is not ordinarily 
resident in Australia 

• corporation in which a foreign 
individual, foreign corporation 
or foreign government holds 
20% or more interest 

• trustee of a trust in which a 
foreign individual, foreign 
corporation or foreign 
government holds 20% or 
more interest 

8 2 

ACT 1 July 2018 • People other than Australian 
citizens and certain types of 
permanent resident 

• Foreign incorporated company 

• Foreign owned or controlled 
corporation (50% or more) 

• Foreign trust (foreigner entitled 
to 50% or more of trust) 

N/A 0.75 

Victoria 1 July 2016 • People other than Australian 
citizens and certain types of 
permanent resident 

• Foreign incorporated company 

• Foreign owned or controlled 
corporation (more than 50%) 

• Foreign trust (foreigner owns 
more than 50% of trust) 

7 1.5 
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Jurisdiction 
Date of 

commencement 
Foreign person definition 

Foreign 

purchaser 

duty 

surcharge 

(%) 

Foreign 

holder 

land tax 

surcharge 

(%) 

Tasmania 1 July 2018 • People other than Australian 
citizens and certain types of 
permanent resident 

• Foreign incorporated company 

• Corporation in which foreign 
persons have a significant 
interest (50% or more) 

Foreign trust (foreigner entitled 
to 50% or more of trust) 

3 

(0.5% for 

primary 

production)  

- 

South 

Australia 

1 January 2018 • People other than Australian 
citizens and certain types of 
permanent resident 

• Foreign incorporated company 

• Foreign owned or controlled 
corporation (50% or more) 

• Foreign trust (foreigner entitled 
to 50% or more of trust) 

• Person who becomes 
foreigner within 3 years after 
acquisition 

7 -- 

Western 

Australia 

1 January 2019 • People other than Australian 
citizens and certain types of 
permanent resident 

• Foreign incorporated company 

• Foreign owned or controlled 
corporation (50% or more) 

• Foreign trust (foreigner entitled 
to 50% or more of trust) 

7  

Northern 

Territory 

- - - - 
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3 Placer Dome 

On 5 December 2018, the High Court of Australia allowed an appeal by the Commissioner of State 

Revenue (the Commissioner), finding that the acquisition of shares in Placer Dome Inc (Placer) by 

Barrick Gold Corporation (Barrick) [2018] HCA 59was subject to land rich duty in Western Australia.  

Although the case concerns the old land rich provisions in the Stamp Act 1921 (WA) (the Act), the 

judgment contains significant guidance on the identification and valuation of goodwill.  The case 

represents the High Court’s most detailed consideration of goodwill since Federal Commissioner of 

Taxation v Murry (1998) 193 CLR 605.   

3.1 Background 

In 2005, Barrick acquired 100 per cent of the shares in Placer, which was a listed company with 

significant goldmining interests around the world, including in Western Australia.  

The Commissioner assessed the acquisition to land-rich duty, on the basis that Placer was a ‘listed 

landholder corporation’ under the Act.  Whether Placer was a ‘listed landholder corporation’ turned on 

a single issue – did the value of all of Placer’s land, regardless of its location, represent 60 per cent or 

more of the value of all of Placer’s property? 

Barrick objected to the Commissioner’s assessment, claiming that the value of Placer’s land was 

below the 60 per cent threshold on the basis that it owned material property including, importantly, 

goodwill.   

3.2 What did the Court decide? 

3.2.1 Tribunal decision 

After Barrick’s initial objection was disallowed by the Commissioner, Barrick applied to the WA State 

Administrative Tribunal for review of the decision.  The Tribunal dismissed Barrick’s review 

application. 

Broadly, the Tribunal concluded that Placer’s land should be valued using a “top down” approach, 

which essentially involved starting with the total value of all of Placer’s property and subtracting the 

value of the non-land assets, to produce a residual value for the land assets. 

Barrick appealed to the Court of Appeal of the Supreme Court of Western Australia. 

3.2.2 Court of Appeal decision 

The Court of Appeal held that the “top down” approach favoured by the Commissioner and accepted 

by the Tribunal was incorrect.  
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The Court of Appeal decided that Placer’s land should be valued, using conventional valuation 

principles, and then all other property should be identified and valued to reconcile the value of the 

land with the value attributed to all of Placer’s property, broadly represented by the purchaser price 

base by Barrick (in other words, a “bottom up” approach). 

The problem with the top down approach to valuing land, according to the Court of Appeal, was that 

its reliability depended on being able to identify and value all non-land assets, both tangible and 

intangible.  The Court of Appeal explained the position in these terms: 

“…the top down approach can only be applied if the individual assets comprising the total assets of the relevant 

corporation, and the value properly applied to each of those individual assets can be ascertained with certainty. This is 

not a case in which either of those conditions can be satisfied, essentially because all the property to which Placer 

was entitled was all the rights which together conferred the right to conduct a business as a going concern, and the 

attributes or components which add value to that business do not necessarily correspond to identifiable assets.”  

Put simply, if you cannot reliably identify and value all of the non-land assets (including goodwill), then 

a residual value approach essentially captures the value of the goodwill in the value of the land. 

3.2.3 High Court decision 

In a majority decision the Commissioner’s appeal was allowed.  The majority found that the “top 

down” method was appropriate within the relevant statutory context, and that Placer was a land-rich 

corporation.  Barrick did not establish that the value of Placer’s land, as a percentage of the value of 

all of its property, was below the 60 per cent threshold and such as placer was held to be land rich. 

Relevantly, the majority held that: 

▪ One the reasons for rejecting the direct land valuation approach contended for by Barrick was the 

fact that it resulted in a large, unexplainable gap between the value of Placer’s land assets and 

the purchase price paid for the shares.  As the majority put it: 

“That gap necessarily raised a question about the reliability of the DCF valuations [relied upon by Barrick] and, 

in turn, a question about the content of the $6.506 billion allocated to goodwill in Barrick’s accounts”. 

▪ The $6.506 billion that had been allocated to goodwill was based on the conventional accounting 

practice of allocating to Placer’s assets amounts nominated as their “fair value”, and allocating the 

residual of the purchase price to “goodwill”. 

▪ The amount that was recorded in the accounts as goodwill was not legal goodwill. 

▪ Further, a number of the “sources” of goodwill that had been identified by Barrick should not have 

been taken into account as part of the statutory valuation exercise under the land-rich rules and, 

of those sources that could be taken into account, a number were of no material value. 

▪ It followed that the direct valuation approach of valuing Placer’s land was inappropriate, in the 

circumstances, as it was not a reliable method of valuing Placer’s assets. 
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3.3 Goodwill – attraction of custom vs going concern value  

In analysing whether Placer’s assets included goodwill, the majority took the opportunity to clarify and 

confirm the statements made by the High Court in Murry.  

Importantly, the majority emphasised that the legal definition of goodwill should be distinguished from 

the accounting concept of goodwill. 

Crucially, goodwill for legal purposes depends on being able to identify factors that attract custom to a 

business, and does not extend to include every positive advantage and “whatever adds value” to a 

company.   

The majority rejected Barrick’s contention that goodwill for legal purposes should be treated as 

synonymous with going concern value. 

Going concern value is the ability of a business to generate income without interruption even where 

there has been a change in ownership.  Goodwill, on the other hand, is the right to conduct the 

business by “means which have attracted custom to the business”.  The critical distinction is that, for 

goodwill to exist, it is necessary to be able to point to factors that attract custom to the particular 

business (these being the sources of goodwill).  

The majority found that none of the sources of goodwill identified by Barrick (for example, personnel, 

innovative mining techniques and other systems that enabled Placer to harvest efficiencies and 

economies of scale) could generate legal goodwill of any material value, because Barrick had not 

established that any of them could attract custom to Placer’s business.  Put another way, while some 

of these things may have contributed to the going concern value of the business, they did not 

contribute to the existence of any legal goodwill. 

The majority’s observations about the treatment of synergies arising from the acquisition are also 

worth noting.  Barrick’s evaluation of the potential acquisition of Placer had identified potential 

synergies realisable from the acquisition, the value of which was reflected in the price that Barrick was 

prepared to pay.  This value was, in turn, reflected in the residual amount of $6.506 billion that was 

allocated to goodwill in the accounts.  However, the majority found that these synergies were not 

property of Placer, but rather were an asset of the post-acquisition, amalgamated entity. 

3.4 Observations 

While the case concerned the former land-rich provisions in Western Australia (since replaced by the 

current landholder duty provisions), the case reinforces a number of important principles regarding the 

identification and valuation of goodwill.  Further, it pays particular deference to contributing questions 

of value to suit the legislative context in which they arise.  

In this particular case, it would have been to the taxpayer’s advantage to be able to maximise the 

value of goodwill, but that will not always be the case.   

For example, for those states which still impose duty on a transfer of goodwill (which includes 

Western Australia), the case raises important issues about how such goodwill may be identified and 
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valued.  Importantly, the majority did not specifically address the quantification of Placer’s 

landholdings - the focus was on the existence and value of goodwill.   

While the majority found that there were no sources of goodwill that could explain the $6.506 billion 

that had been treated as goodwill for accounting purposes, it did not automatically follow that all or 

even part of that amount should be included in the relevant land values.  

With landholder duty being an ever increasing focus for the various state revenue offices, the decision 

will inevitably be closely scrutinised by both revenue authorities and taxpayers alike. The case will 

also be relevant to a broad range of taxation matters including but not limited to:  

• tax consolidation and tax cost re-setting; 

• allocation of purchase price in asset sales; and  

• applying ‘black hole’ rules  

4 Optical Superstore 

On 21 September 2018, the Victorian Supreme Court dismissed an appeal by the Commissioner of 

State Revenue (Commissioner) in Commissioner of State Revenue v The Optical Superstore Pty Ltd 

[2018] VSC 524.  holding that certain distributions made by an optometry business to optometrists 

under an express trust arrangement did not give rise to payroll tax under the Payroll Tax Act 2007 

(Vic) (the Payroll Tax Act). 

4.1 Background  

It is worth spending some time on the background facts.  

The Optical Superstore Pty Ltd (Trustee) was the trustee of four related trusts which collectively 

carried on a business known as “The Optical Super Stores” (TOSS).  Stores that formed part of the 

TOSS were either owned and operated by the Trustee, or licensed by the Trustee to other parties (the 

Licensees).   

Between 1 July 2005 and 30 June 2011, the Trustee and the Licensees entered into contracts (the 

Optometry Agreements) either directly with optometrists who conducted eye tests in optometry 

stores, or with companies or trusts through which optometrists carried on their businesses (the 

Optometrist Entities).   

Under the Optometry Agreements, the Optometrist Entities were required to have their Consultation 

Fees (comprising fees earned from bulk billing to Medicare and money paid directly by patients) paid 

by patients to the Trustee.  The Trustee then held that money under four related trusts for the relevant 

Optometrist Entities.  Separate trusts were not created for individual Optometrist Entities.  At the end 

of each month, the optometrists submitted the number of hours they had worked.  From there, a 

“Reimbursement Amount”, comprising the number of hours the optometrist was available to see 

patients multiplied by the applicable hourly rate set for each optometrist, was calculated and 

distributed to the Optometrist Entities from the Consultation Fees that were held on trust.  The 
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remaining amount was charged by the Trustee as an Occupancy Fee for the use of the Trustee’s 

premises and was retained by the Trustee. 

In addition, store owners made certain payments, referred to as a location attendance premium (LA 

Premium), to Optometrist Entities.  This occurred where the Consultation Fees derived by an 

Optometrist Entity were less than the Reimbursement Amount which would otherwise be paid to them 

under the arrangements above.  In effect, this provided the Optometrist Entities with a guaranteed 

minimum amount per payment period.  

The Commissioner assessed the distributions made from the Trustee to the Optometrist Entities as 

giving rise to payroll tax obligations.   The assessments were made on the basis of section 35(1) of 

the Payroll Tax Act, which provided that: 

“For the purposes of this Act, amounts paid or payable by an employer during a financial year 

for or in relation to the performance of work relating to a relevant contract…are taken to be 

wages paid or payable during that financial year”. 

The Commissioner took the view that both the Reimbursement Amount and the LA Premium was paid 

or payable by the Trustee for or in relation to the performance of work by optometrists.  

4.2 VCAT decision 

Five issues were considered at VCAT, namely: 

1.  Whether the Optometry Agreements were “relevant contracts” for Victorian payroll tax 

purposes.  That is, whether the agreements were contracts under which the Trustee was 

supplied with the services of persons (being the optometrists and Optometrist Entities) for or 

in relation to the performance of work (by the optometrists).   

2.  If the Optometrist Agreements were relevant contracts, whether the LA Premiums and/or the 

Reimbursement Amounts should be treated as wages for payroll tax purposes. 

3.  Whether any of the optometrists to whom wages were treated as paid fit within the exemption 

in the Payroll Tax Act for persons who provide services to the public generally. 

4.  Whether the businesses carried on by related entities were carried on independently, and in 

turn, whether the Commissioner’s discretion to “de-group” should be exercised. 

5.  Whether penalties should be payable, or whether penalties should be remitted on the basis 

that the Trustee took reasonable care in determining its payroll tax position.   

In relation to these issues, VCAT held that: 

1.  The Optometry Agreements were relevant contracts, that is, contracts under which the 

Trustee was supplied with services for or in relation to the performance of work.  This finding 

was made on the basis that the arrangements benefited the Trustee, as the provision of 

optometry services on the Trustee’s site led to increased sales of frames, lenses and other 

optometry products by the Trustee. 
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2.  The LA Premiums were wages for payroll tax purposes.  This is because the premiums had a 

close connection to the performance of services, given they were calculated based on the 

number of hours that the optometrists spent working in the TOSS stores.  The 

Reimbursement Amounts, however, were not wages for payroll tax purposes.  This is on the 

basis that there was an express trust in place under which the payments from the Trustee to 

the Optometrist Entities formed a return of their moneys and, as such, could not be viewed as 

a payment for or in relation to the performance of services provided to the Trustee. 

3.  The exemption for contractors who provide services to the public generally should only be 

applied to certain optometrists, based on the hours of work and the percentage of income the 

optometrists derived from the TOSS stores.  The exemption did not apply more generally. 

4.  The discretion to de-group should not be exercised because there was a real and meaningful 

connection between the Optometrist Entities. 

5.  The 25% rate of penalties had been properly imposed, on the basis that while the 

arrangements had been reviewed by other regulatory authorities, the reviews concerned 

different legislation and were undertaken after the filing of the payroll tax returns for the years 

relevant to the proceedings.  

4.3 Supreme Court appeal  

The Commissioner appealed VCAT’s decision on the first issue, arguing that VCAT erred in 

concluding that a return of money from an express trust could not meet the statutory description of an 

amount “paid or payable” under section 35(1) of the Payroll Act.  

As such, two key questions were raised on appeal: 

1.  Whether the moneys distributed from each express trust to the relevant Optometrist Entities 

were “paid or payable” by the Trustee?  

2.  If so, whether those distributions were made for or in relation to the performance of work 

relating to a relevant contract? 

Decision 

Justice Croft dismissed the appeal.  In doing so, His Honour held that the amounts returned to the 

Optometrist Entities (i.e. the Reimbursement Amounts) were not “paid or payable for or in relation to 

the performance of work” within the meaning of section 35(1).  This was because the meaning of 

“payments” did not extend to the return of money by one person to another where the second person 

earned that money from providing services to a third party and directed the money be deposited in the 

bank account of the first person and held in trust.  This finding was sufficient to dismiss the appeal. 

In obiter, however, Croft J further stated that if the distributions to the Optometrist Entities had been 

“payments”, then they would have been “payments for or in relation to the performance of work” within 

the meaning of section 35(1).  This was on the basis that the term “in relation to” was broad enough to 

capture the fact that the distributions were for or in relation to the performance of optometrist services 

by the Optometrist Entities.  
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Reasoning 

Meaning of the term “paid or payable” 

In coming to his conclusion, Croft J focussed on the meaning of the term “paid or payable” in the 

context of section 35(1) of the Payroll Tax Act.  His Honour considered the ordinary meaning of the 

term “paid or payable”, and noted that: 

(a)  inherent in the ordinary notion of payment is that money is conveyed in exchange for 

something else; and 

(b)  there must be some disunity between the payee and payer.  That is, a person is unable to 

exchange money with themselves.  A flow of funds cannot therefore occur if the payee and 

payer are the same.  

That said, the Payroll Tax Act provides that the term “paid”, in relation to wages, “includes provided, 

conferred and assigned”.  As such, Croft J found that there did not need to be the transfer of money in 

exchange for something else for an amount to be paid.  The requirement of disunity between the 

payee and payer did, however, remain.  

The concept of disunity creates an important limitation to the concept of a payment, especially where 

payment is made under a trust arrangement.  In particular, the concept creates a distinction between 

a distribution made under a discretionary trust and one made under an express trust.  This is on the 

basis that there may not be the requisite disunity between the payee and payer under an express 

trust.  On this point, Croft J explained that an object under a discretionary trust that has a distribution 

made to it gains a new equitable interest, while a beneficiary under an express trust does not.  That 

is, if a person has a declaration made in their favour under a discretionary trust, that distribution could 

be characterised as a payment, as they are receiving money that was not previously theirs, “both as a 

matter of common sense and in equity”.  Conversely, to hold that a distribution to a beneficiary under 

an express trust in this instance was a payment would ignore the fact that the funds always belonged 

to the beneficiaries (here, the Optometrist Entities) and that the “essential character” of the payments 

was the return of money to the beneficiaries of the express trust.  This is so despite the fact that 

individual trusts were not created in favour of each of the Optometrist Entities, and the money was 

instead deposited into one of four accounts held for multiple Optometrist Entities. 

Further, Croft J found that while section 35(1) was introduced to ensure that “amounts paid or 

payable” would constitute wages but for the fact they were made outside the employment relationship, 

the breadth of the provision did not extend to capturing moneys distributed where the payee already 

had a beneficial interest in the money.  

His Honour did, however, note that there may be circumstances where the creation of an express 

trust may constitute a “payment” under the Payroll Tax Act.  This will particularly be the case where 

the express trust is created in favour of an employee (rather than distributions to an employee under 

an existing express trust).  

Different business structure, rather than different billing structure 

During the appeal, the Commissioner sought to argue that interpreting the meaning of “paid or 

payable” in section 35(1) in this way would allow the operation of the provisions in the Payroll Tax Act 

to be defeated by entities using a different billing structure.   
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In response to this, Croft J noted that the arrangement put in place by the Trustee did not constitute a 

different billing structure, but rather a different business structure.  In this way, Croft J distinguished 

the arrangement from that in Freelance Global Ltd v Chief Commissioner of State Revenue [2014] 

NSWSC 127, where it was the trustee as principal, rather than the beneficiaries, that billed the clients.  

Observations 

The Court’s position in The Optical Superstore case imposes a limit on the circumstances where 

payments will constitute “wages” for payroll tax purposes.  It provides that distributions made under 

express trusts in circumstances where the moneys are already held beneficially by the recipient will 

not be considered “wages” for payroll tax purposes.  

While this case may be particularly pertinent to entities that enter into arrangements to engage 

medical and allied health professionals directly, taxpayers should be careful in how their 

arrangements are structured.  This is particularly the case given Croft J’s comments that if 

distributions under a trust are considered “payments”, then they may have been made for or in 

relation to the performance of work relating to a relevant contract.  

 


