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1 Overview 

Since responding to the Black Economy Taskforce’s (BET) Final Report in May 2018, the Government 

has been extremely active with implementation of promised measures. The myriad of 

announcements, consultations, exposure drafts, Bills and new law has provided much to absorb. In 

the effort to disrupt the Black Economy, these measures, along with others affecting management of 

tax compliance obligations, herald the most significant change in tax compliance in a generation. This 

tax evolution, or is it revolution, shines a light on our client’s operations in a different way. This paper 

will reveal: 

▪ What tax measures are already in place and what is to come 

▪ How they impact much more than the black economy 

▪ Some other measures that are affecting clients commercially 

▪ How the black economy measures fit alongside other recent and proposed reforms to 

modernise the conduct of business and administration of the tax and transfer system 

▪ Surviving and thriving in this new regime 

The focus of this paper is not the ‘why?’ – it is largely based around the ‘what?’  That is, of the 

intended policies announced, what tax measures have been implemented?  What issues arise with 

that implementation? What is in progress?  What is still to come? 

1.1 Context 

The effort to understand and combat the black economy has been very significant.  From a broader 

perspective though, the move on the black economy is not occurring within a vacuum – there’s a 

confluence of matters that together are affecting and disrupting the way business is conducted.  As 

noted in the points below, I consider that the attack on the black economy is part of a focus on 

changing “tax culture” – ie what is expected of businesses in meeting their obligations.  But in this 

technology-enriched world, the black economy measures are also enabled by and fit within efforts 

being made in other areas: 

▪ Lack of trust in institutions 

▪ Global tax avoidance: #LuxLeaks #PanamaPapers #ParadisePapers 

▪ Rising cost of living, especially housing & energy 

▪ Increasing concentration of wealth 

▪ Globalisation cost vs benefit 

▪ New technologies 

▪ Global regulatory collaboration/data sharing 

▪ Inability to limit phoenixing and similar activities to desired extent 

▪ Desire to change "tax culture" 

▪ BEPS 

▪ Greater transparency 

▪ Black economy 

▪ Leverage technology to deepen/speed up information flows 

▪ Tougher compliance, including more piercing of the corporate veil 
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▪ Contractor reform 

1.2 Content 

This paper will consider these key tax measures in detail: 

▪ Impact of new provision that denies tax deductions for certain “non-compliant payments” 

(section 26-105 ITAA97) 

▪ Extensions of the Taxable Payments Reporting System 

Other aspects covered are: 

▪ Impact of single touch payroll system 

▪ Employer & other business related liability reforms including the strengthened Director 

Penalty Notices regime 

▪ Other important measures 

And in looking at what measures are still to come, the broader operating environment will be 

considered. 

At Appendix 1 can be found a summary of key amending legislation and bills, including a synopsis of 

changes considered and dates of passage. 

1.3 References 

In this paper, note the following references are used: 

▪ ITAA97: Income Tax Assessment Act 1997 

▪ TAA53: Schedule 1 of Taxation Administration Act 1953 

▪ BETM#1: Treasury Laws Amendment (Black Economy Taskforce Measures No.1) Act 2018 

▪ BETM#2: Treasury Laws Amendment (Black Economy Taskforce Measures No.2) Act 2019 
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2 No deduction for “non-compliant payments” 

New section 26-105 ITAA97 will deny a tax deduction for “non-compliant payments”, those where the 

associated PAYG withholding obligations are not complied with.  Introduced by Treasury Laws 

Amendment (Black Economy Taskforce Measures No.2) Act 2018, s 26-105 will apply from 1 July 

2019.  

The measure is designed to “…provide greater incentive for employers and entities engaging 

contractors to comply with their withholding obligations”.1  “A small unquantifiable gain to revenue” is 

expected from the measure.  This should be contrasted with the extension of the TPRS from which a 

net gain of $545.8m is expected over the forward estimates period.2  Given this difference, some will 

question the necessity for this measure at all. 

Readers can make their own assessment of whether the compliance cost impact will be “minimal”3, 

although it is acknowledged that, from an employer perspective, they will already have been impacted 

by the costs of transitioning to the Single Touch Payroll system – a system that should generate much 

of the information to assist to comply with parts of this measure. 

This measure is designed to implement BET Recommendation 7.5.  However, it is noted that it only 

affects tax deductibility rather than, as recommended, to also affect capital allowance cost bases and 

CGT cost bases. 

2.1 Obligations affected 

2.1.1 Payments 

The tax deductibility status of a payment is potentially impacted by s.26-105 if any of the following 

provisions require an amount to be withheld from the payment: 

TAA53 Provision Relates to… 

s.12-35 Payments of salary, wages, commission, bonuses or 

allowances paid to an individual as an employee 

s.12-40 Payments of remuneration to a company director or 

member of a committee of management 

s.12-47 Payments to religious practitioner4 

s.12-60 Payments pursuant to a labour hire arrangement 

                                                      

1 BETM#2 Explanatory Memorandum p.3 
2 Explanatory Memorandum p.3 
3 Explanatory Memorandum p.3 
4 Many of these payments would be made by a not-for-profit entity, for which there ought to be no inconvenience for denial of a 

tax deduction.  As such, there must be concern about non-NFP entities’ activities for this to be incorporated in this reform  
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s.12-190 Payment for a supply where the payee has not quoted its 

ABN (excluding supplies of goods and real property) 

 

The first four categories relate to employer withholding obligations for payments for work and 

services.  The last one is for B2B payments where no ABN is quoted and an exception doesn’t apply. 

2.1.2 Non-cash benefits 

The tax deductibility status of a non-cash benefit is also potentially affected if s 14-5 TAA53 would 

require an amount to be paid in cash to the Commissioner.  This provision imposes an obligation to 

pay an amount to the Commissioner, in addition to the value of the non-cash benefit provided, if, had 

the amount been paid in cash, the amount would have been subject to withholding by any of the 

provisions listed above5. 

2.2 Application 

If the above PAYG withholding provisions apply from 1 July 2019 to a payment, s.26-105 ITAA97 will 

deny the tax deduction6 if either: 

▪ There was a failure to withhold at all7; or 

▪ The payer did not notify the Commissioner when required by s.16-150 or s.389-5 TAA538 

Withholding an incorrect amount will not affect the entitlement to a deduction9.  Similarly, reporting an 

incorrect amount in error10 will not cause denial of a deduction11. 

For a non-cash benefit provided from 1 July 2019 in situations where the above PAYG withholding 

provisions would apply if cash had been paid, s.26-105 ITAA97 will deny the tax deduction12 if no 

notification is made to the Commissioner as required by s.16-150 TAA5313. 

                                                      

5 This is not a withholding obligation – it is an additional imposition on the provider of the non-cash benefit in relation to the 

value provided.  To balance this, pursuant to s.14-15 TAA53, the payer may recover the amount from the recipient of the 

benefit as a debt 
6 S.26-105(1) & (3) ITAA97 
7 This is in addition to the ‘failure to withhold’ offence that applies pursuant to s.16-25(1) TAA53 
8 Given that Single Touch Payroll is to commence for all employers from 1 July 2019 (subject to some deferral reliefs and 

exemptions), s.389-5 will apply in most employer situations instead of s.16-150.  Among other things, s.389-5 mandates same 

day reporting which has applied for employers with 20 or more employees from 1 July 2018 
9 S.26-105(1)(b)(i) ITAA97 
10 This aspect explained further below 
11 S.26-105(1)(b)(ii) ITAA97 
12 S.26-105(2) & (3) ITAA97 
13 Again this is in additional to the offence in s.16-25 TAA53 – in this case the ‘fail to pay’ offence in ss 16-25(2) 
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2.2.1 Exceptions – three situations 

A deduction will remain available if the amount to be withheld or paid, as the case may be, is a nil 

amount14. 

Where an employee quotes an ABN and it is subsequently found that s.12-35 TAA53 imposed an 

obligation to withhold PAYG, there is a qualified exception15: 

▪ When the payment is made, the payer has been given an invoice or similar document that 

quotes the individual’s ABN (or if the supply is provided through an agent, that quotes the 

agent’s ABN); or 

▪ When the payment is made, the payer has been given an invoice or similar document that 

purports to quote the individual’s ABN, which is either incorrect or non-existent, and the payer 

has no reasonable grounds to believe that the individual does not have an ABN or quotes an 

incorrect one; or 

▪ When the payment relates to a supply made through an agent, the payer has been given an 

invoice or similar document that purports to quote the agent’s ABN, which is either incorrect 

or non-existent, and the payer has no reasonable grounds to believe that the individual does 

not have an ABN or quotes an incorrect one; or 

▪ Where there is a non-cash benefit provided and similar situations to these three exceptions 

apply 

There is also a qualified exception to s.26-105 ITAA97 if you voluntarily tell the Commissioner, in the 

approved form, that you have failed to: 

▪ Withhold an amount; or 

▪ Comply with the notification requirements of s.16-150 or s.389-5 of TAA53 in relation to the 

amount 

This exception is only available if the payer makes the relevant voluntary disclosure “…before the 

Commissioner tells you that an examination is to be made of your affairs relating to a taxation law for 

a relevant period…”16 

2.3 What if only payment obligations are not met? 

Contrary to some commentary on this reform, s.26-105 does not deny the deduction if the only 

obligation not met is the payment to the ATO.  This is consistent with the BET’s Recommendation 7.5 

of censuring lack of compliance with withholding and reporting obligations.  As noted at paragraph 

1.15 of the Explanatory Memorandum17, “total failures to withhold represent the most significant risk to 

government revenue and are targeted by this amendment”. 

                                                      

14 S.26-105(4) 
15 S.26-105(5) & (6) 
16 S.26-105(7) in the payment case & (8) in the non-cash benefit case 
17 BETM#2 
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Presumably the existing framework to support payment obligations is regarded as sufficient.  And if 

the outcomes from introduction of TPRS in the building and construction industry are any indication18, 

regular capture of information goes a long way to improving tax compliance and collections. 

The existing systemic support for payment obligations remain: 

▪ Entities must pay to the Commissioner withheld amounts and amounts relating to non-cash 

benefits by the relevant due date (s.16-70 TAA53 & associated provisions) 

▪ Failure to meet a payment obligation (eg s.14-5 TAA53 for non-cash benefits) can give rise to 

a strict liability penalty of 10 penalty units19 per s.16-25 TAA53 (or the alternative 

administrative penalty per s.16-30 for the amount owing) 

▪ Potential penalties apply for directors via Division 269 TAA53 – ie the Director Penalty Notice 

(DPN) regime 

2.4 The practical issues 

2.4.1 Rectifying by voluntary disclosure 

Pursuant to s.26-105(7) ITAA97, a deduction will still be available if the Commissioner is voluntarily 

informed, in the approved form, of a failure to withhold an amount or comply with s.16-150 or s.389-5 

TAA53 in relation to the relevant period.  Similarly, the entitlement to a tax deduction will be sustained 

by s.26-105(8) ITAA97 if the Commissioner is voluntarily informed, in the approved form, of the failure 

to comply with s.16-150 TAA53 in relation to a non-cash benefit. 

Some practical considerations emerge: 

▪ Given that the approved form in this case is to inform of a failure to perform an obligation, 

presumably a new form will be available from 1 July 2019 

▪ There is no specific requirement in the amending legislation for anything but the approved 

form for this purpose to be completed in time – in particular, there is no requirement to rectify.  

Does this provide an opportunity to circumvent the non-deductibility sanction quite easily? 

▪ Perhaps so, but with the move to the Single Touch Payroll system for all businesses from 1 

July 2019, mandatory same day reporting should provide the ATO with early data to act 

quickly which may limit this ability 

▪ Either way, the obligations in question will remain in place and may be subject to enforcement 

activity, including potentially issuing DPN’s to directors 

▪ Most DPN scenarios involve distressed situations, ie those where the non-deductibility 

sanction may not be a practical burden, so distressed situations are not the target here 

▪ This leads to what seems to be the practical impact (or even target) of this measure: 

▪ Complying with new rules should increase awareness of withholding and reporting 

obligations of (solvent) companies 

                                                      

18 Page 7 of the Government Response to the Black Economy Taskforce Final Report claims that $2.3 billion was raised in tax 

liabilities in the first year of the TPRS alone (2012-13).  Until 1 July 2018, the TPRS has only applied to the building & 

construction industry 
19 Subject to uplift for Significant Global Entities 
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▪ Which should lead to a tightening of procedures when engaging labour 

▪ Thereby addressing concerns that tax obligations are not being met by persons 

providing services who may otherwise take advantage of vague engagement 

practices 

The exceptions in subsections 7 and 8 are subject to an important proviso: that the voluntary 

disclosure occurs “…before the Commissioner tells you that an examination is to be made of your 

affairs relating to a taxation law for a relevant period…”  Practical elements appear to be: 

▪ “examination” is a broad concept:  

▪ includes audit or any other form of compliance activity 

▪ does it include pre-lodgement reviews?  Perhaps the answer to this question requires 

consideration of what is being examined.  For example, examination of a particular 

transaction to determine the tax outcome may give raise to a different answer than if 

there was examination of a draft return pre-submission 

▪ “relating to a taxation law”: seems that, say, a GST review could be problematic 

▪ “for a relevant period”: some aspects may not be clear.  For example: 

▪ the deduction is sought for a year of income but the breach may relate to a single 

quarter 

▪ will a review of another quarter in the same year of income deny this rectification 

relief? 

Consider the following example (using Example 1.2 in the Explanatory Memorandum20 but with some 

altered facts): 

▪ Caleb carries on business as a mechanic 

▪ He employees Bianca, an apprentice, in January 2020 and is unaware that he must withhold 

an amount from her wages 

▪ He discovered the problem in September 2020 when he visited his accountant to prepare his 

2019/20 tax return 

▪ Caleb notifies the Commissioner of his mistakes in the prescribed form, which by then affect 

three quarters – March 2020, June 2020 and September 2020 

▪ Situation A – no examination of affairs relating to a taxation law: 

▪ Caleb may still be subject to penalties for failure to withhold 

▪ But he is entitled to claim the deduction for the cost of Bianca’s wages for 2019/20 

and 2020/21 YTD 

▪ Situation B – Commissioner undertakes GST review for June 2020 quarter before lodging 

form 

▪ Caleb entitled to claim the deduction for Bianca’s wages in 2020/21 YTD 

▪ Due to “examination…of your affairs relating to a taxation law”, the deduction claim in 

2019/20 is potentially affected.  The question is what is the subject matter of sub-

sections 7 & 8 (which is vague, unlike sub-sections 1 and 2 which is specific to 

particular transactions) and what “relevant period” is affected. There are three 

possible answers: 

                                                      

20 For the BETM#2 
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▪ The examination was in relation to the June 2020 quarter and s.26-105 

ITAA97 applies to each particular amount separately, so only the potential 

deductions for wages arising in that quarter are denied; 

▪ As the deduction applies to a year of income, an examination relating to a tax 

law for any part of that year will preclude remedying the situation for the 

whole year, with the result that all 2019/20 deductions in this example will be 

denied; or 

▪ The opposite extreme being that, because only part of the year in question is 

subject to examination, there are periods (relevantly here the March 2020 

quarter) that can be remedied, which may arguably reinstate the entitlement 

to deduction for all periods 

▪ It is considered that the outcome in this example will be that Caleb will be denied a 

deduction for the wages in the June 2020 quarter.  This is on the basis that: 

▪ Sub-sections 1 & 2 apply independently for each transaction, so each 

separate amount needs to be considered, amounts that can relate to 

separate periods; 

▪ The relief in sub-sections 7 & 8 appears to relate to the “relevant period” in 

relation to the “examination”, which only denudes entitlement to a deduction 

for amounts arising in the period under review 

▪ The downside of this conclusion is that a review of a matter that is annual in nature 

rather than a shorter period (eg quarterly) may limit the ability to remedy these 

situations 

2.4.2 Short-withholding and reporting 

Where there is a failure to withhold enough tax, ss 26-105(1)(b)(i) ITAA97 will still not deny the tax 

deduction where at least some amount is held from each payment.  As such, there seems no doubt 

that businesses will retain entitlement to a tax deduction even if a reduced amount is withheld 

deliberately.  The adverse consequence would arise by the ‘failure to withhold’ offence in s.16-25(1) 

TAA53. 

However, the position is not as clear where the amount reported is incorrect.  In this regard, ss 26-

105(1)(a)(ii) ITAA97 provides scope for the lost tax deduction where “…you fail to comply, or 

purportedly comply…” with reporting obligations (ie s.16-150 or s.389-5 TAA53). 

The Collins English dictionary defines “purportedly” in this way: “If you say that something has 

purportedly been done, you mean that you think that it has been done but you cannot be sure.” 

Accordingly, it seems difficult to argue that an intentional incorrect reporting21 would escape the scope 

of ss 26-105(1)(a)(ii).  Mis-reporting in error would seem to be relieved. 

This appears consistent with paragraph 1.14 of the Explanatory Memorandum, which states that the 

entitlement to a deduction will be maintained if “because of an error” the amount reported does not 

reflect the amount required to be withheld or actually withheld. 

                                                      

21 Which would cause exposure to penalties for false or misleading statement in any case 
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2.4.3 Employee ABN exception 

As technology continues to adapt and interfaces with regulators enhance, the limitation of this 

exception (discussed above) will narrow further. 

Current issues to watch regarding qualifying for this exception include: 

▪ Ensuring that an invoice quoting an ABN is provided in relation to each payment 

▪ If software does not have ABN checking capability, ABN lookup should be considered for 

periodic checks 

▪ The exception does not relieve a payer of Superannuation Guarantee obligations in relation to 

payments for labour 
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3 Extension to Taxable Payments Reporting 

System 

When the Taxable Payments Reporting System (TPRS) was first adopted in 2012/13 for the building 

and construction industry, I was sceptical of whether there would be a strong enough impact by simply 

imposing new reporting obligations.  Instead, I expected that it was a pre-cursor to the return of the 

old Prescribed Payments System which was phased out as part of the transition to the GST.  How 

wrong I was! 

The Government’s Response to the Black Economy Taskforce Final Report released in May 2018 

includes some extraordinary figures22 – that TPRS raised an additional $2.3 billion in tax liabilities in 

its first year alone (2012-13), including23: 

▪ $265m from outstanding returns lodged 

▪ $506m in GST 

▪ $1.128b in PAYG withholding on wages and 

▪ $357m in PAYG instalments 

With this success, it is little wonder that the BET recommended an extension to the TPRS, firstly to 

the courier and cleaning industries (as per their interim report which was adopted by the 

Government).  Recommendation 6.1 of the BET Final Report recommended an extension of the 

TPRS to five new industries where contractors are at higher risk of either non-reporting or under-

reporting of income: 

▪ Security providers and investigative services 

▪ Road freight transport 

▪ Computer systems design and related services 

▪ Owner-builders 

▪ Home improvements 

As noted below, the Government chose to adopt the first three. 

3.1 Legislative response 

3.1.1 Amendments 

The TPRS affects the supply of cleaning services and courier services from 1 July 2018.  This arose 

from Treasury Laws Amendment (Black Economy Taskforce Measures No.1) Act 2018 which enabled 

the change by adding Items 11 & 12 respectively to section 396-55 TAA53. 

                                                      

22 Page 7 
23 Figures previously reported by the ATO in May 2015 in a report entitled “Taxable payments reporting – Effectiveness 

measurement” (ref: JS 34591) 
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The TPRS affects the following industries from 1 July 2019: 

▪ Road freight services 

▪ Security, investigation or surveillance services 

▪ Information technology services 

The Treasury Laws Amendment (Black Economy Taskforce Measures No.2) Act 2019 enabled the 

change by replacing Item 12 (which now applies for “supply of a courier service or a road freight 

service”) and adding Items 13 (security, investigation or surveillance) & 14 (information technology) to 

section 396-55 TAA53. 

Building and construction services have been subject to the TPRS since 1 July 2012.  Rather than 

section 396-55 TAA53, the source of these obligations is s.405-10 TAA53 and Regulation 70 of 

Taxation Administration Regulations 201724.  The change in legislative structure is not explained.  

With one exception25, the elements are very similar. 

3.1.2 Elements 

The following elements need to be evident for TPRS obligations to apply (each new TPRS activity is 

noted): 

Element Cleaning Courier & 

Road 

Freight 

Security, 

Investigation, 

Surveillance 

Information 

Technology 

Entity makes a “supply” of the particular stated 

type of service 

Yes Yes Yes Yes 

Entity has an ABN Yes Yes Yes Yes 

Report any “consideration” provided by Entity 

to another “wholly or partly” for supply by other 

entity of the particular stated type of service 

Yes Yes Yes Yes 

Exclusion for members of same consolidated 

group or MEC group 

Yes Yes Yes Yes 

Exclusion if Div 12 requires PAYG withholding Yes Yes Yes Yes 

De minimis exemption per s.396-70(4) TAA53 

in amending legislation 

Yes 

10% 

Yes 

10% 

No No 

De minimis exemption proposed n/a n/a Yes? Yes? 

 

                                                      

24 Previously regulation 64 in the now repealed Taxation Administration Regulations 1976 
25 Building and construction activities are defined whereas the new activities are not 
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The terms “supply” and “consideration” take their meaning from GST legislation.  While assessment of 

these terms is outside the scope of this paper, some practical issues are considered in succeeding 

sections. 

To help plan for compliance from 1 July 2019, the ATO has released draft Law Companion Ruling 

LCR 2018/D8 which it intends to release as a public ruling effective from 1 July 2019. 

The draft ruling includes comments, at Appendix 1, relating to reporting exemptions.  They are not 

intended to be part of the final ruling.  Among points made are: 

▪ The Commissioner proposes to provide a de minimis reporting exemption for security, 

investigation or surveillance services and IT services26.  It is to be in the same form that exists 

in the legislation for cleaning services and road freight & courier services – ie less than 10% 

of GST turnover 

▪ Where a business entity is supplying multiple categories of services covered by the TPRS, a 

separate assessment of the exemption is required for each one 

▪ If an entity is exempt for one TPRS activity but not for another, the contractor payments must 

be reported for the latter activity only 

▪ In determining this, couriers and road freight services must be combined as they are covered 

together in Item 12 

▪ When a business has only operated for part of a year, the projected GST turnover for the 

following year (ie annualised) should be used in the calculation 

▪ Prima facie the ATO will use a business industry code that is included on a business entity’s 

tax return as an initial indicator of potential obligations arising 

3.1.3 Requirements 

The first obligation for these industries arises on 28 August 201927 when they need to submit the 

Taxable Payments Annual Report for the 2018/19 year.  The information required to be reported for 

each affected contractor on the “TPAR” is: 

▪ Their ABN 

▪ Their name and address 

▪ Gross amount paid to them for the financial year (including GST) 

To clarify, the amount included is what is paid during the year (ie cash basis) rather than what 

accrued. 

                                                      

26 LCR 2018/D8 paras 59 & 60 
27 For cleaning and courier industries; the others have their first obligation a year later 
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3.2 Practical Issues 

3.2.1 Identity of recipient contractors 

Payments to recipient contractors are covered irrespective of the type of entity, which includes 

whether it is a non-resident or non-assessable entity. 

3.2.2 Definition of relevant TPRS service 

Except for building and construction activities, the other TPRS activities are not defined.  LCR 

2018/D8 provides some assistance.  To illustrate what is not covered, I have noted the following 

exclusions: 

▪ Road freight services28 does not include: 

▪ Passenger transport services 

▪ Operation of road freight terminals 

▪ Providing crating and packing for road freight transport 

▪ Leasing or hiring trucks without drivers 

▪ Security, investigation and surveillance services29 do not include: 

▪ Police services 

▪ Surveillance of country borders 

▪ Aerial surveying or mapping 

▪ Academic or market research 

▪ Manufacture, retail, installation, maintenance or repair of fire alarm systems, security 

alarms or cameras or voice recorders 

▪ Providing key cutting/duplication services 

▪ Information technology services30 are very broad in scope but do not include: 

▪ Mass producing computer software 

▪ Leasing or hiring computers or other data processing equipment 

▪ Providing data processing services or computer data storage and retrieval services 

▪ Installing computer cabling 

3.2.3 Nature of supply 

Services provided need to be split into separately identifiable parts if possible.  If at least one part is a 

relevant TPRS service, then the relevant part(s) needs to be reported on the TPAR. 

As noted in GST rulings & determinations (eg GSTD 2002/3 which has specific relevance to delivery – 

ie courier – services but can apply more broadly), a mixed supply is one which can be split into 

                                                      

28 LCR 2018/D8 para 15 
29 LCR 2018/D8 para 31 
30 LCR 2018/D8 Para 38 
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separately identifiable parts.  However, if the particular TPRS service is merely incidental to another 

product or service provided, this is regarded as a composite supply and not relevant to the TPAR. 

3.2.4 Consideration “wholly or partly” 

Where consideration is partly related to a TPRS service, the full amount may still be reportable.  For 

example, a payment for labour and materials combined may need to be reported in full unless the 

labour is incidental. 

3.2.5 Transacting within client groups 

Payments within consolidated groups and MEC groups are excluded from reporting obligations.  

However, this exclusion does not apply where a member of a consolidated group makes supplies 

within the group while utilising contractors outside the group (whether they are related parties or third 

parties).  In such cases, the group member will need to report all contractor payments being made 

except for payments to other group members.  And each member will need to report in relation to their 

own activities. 

Consider the situation of a shared services entity within a client group.  This entity will potentially be 

making supplies of TPRS services with associated parties.  Given the potential extent of cost for IT 

services, these may be affected so should be closely watched.  If contractors are engaged to assist, 

the payments may need to be reported. 

3.2.6 IT providers, including professional firms 

The prevalence of businesses supplying IT services will substantially expand the scope of the TPRS 

rules.  This includes those professional firms now offering a range of IT consulting services.  Subject 

to the expected de minimis rule, payments to external contractors may need to be reported. 

3.2.7 Significant Global Entity penalties 

The penalties that may be imposed for a breach of a TPRS reporting obligation are affected by the 

substantial uplift that applies for SGE’s. 

Suffice to say that it will pay to prioritise assessment of the impact of these obligations for large 

businesses or those that are part of a larger global group. 

If it is any solace, the software that businesses are using to comply with Single Touch Payroll ought to 

have the capability to assist compliance with TPRS. 
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4 Reinforcement of Employer & Other 

Business-Related Responsibilities 

While not all strictly related to the black economy and the work of the BET, there have been a number 

of developments that reinforce compliance responsibilities of employers and to leverage other work 

already done.  These are addressed below. 

Treasury Laws Amendment (2018 Measures No.4) Act 2019 attained Royal Assent on 1 March 2019.  

Reforms that have now been legislated by this Act includes: 

▪ Single Touch Payroll (STP), currently applying to employers having 20 or more employees, 

will apply to all employers from 1 July 2019 

▪ The ATO now has stronger powers to issue directions and penalties in relation to 

superannuation guarantee charge responsibilities, including to provide information to affected 

employees and to enforce employers to make payments and undertake further education 

▪ To reinforce director responsibilities for PAYG withholding and SGC liabilities, a number of 

amendments have been made, especially for the purposes of the DPN provisions: 

▪ The responsibility for an estimate provided under Div 268 TAA53 is taken to arise at 

the end of the relevant period rather than the day the estimate notice is provided 

▪ The three month period before DPN’s regarding SGC liabilities are ‘locked down’ has 

been removed 31 

▪ The Commissioner can apply for a Court order to compel entities to provide a security 

deposit in relation to an existing or future tax-related liability 

Treasury Laws Amendment (Combating Illegal Phoenixing) Bill 2019 32 is currently before Parliament.  

The Bill includes the following tax-related measures: 

▪ Estimates: the Commissioner’s current power to make and collect estimates of PAYG 

withholding and SGC liabilities is to be extended to GST, Luxury Car Tax and Wine 

Equalisation Tax liabilities 

▪ DPN’s: the Commissioner’s current powers, as enhanced by the above enacted amending 

legislation, to recover director penalties in relation to actual and estimated PAYG withholding 

and SGC liabilities is to be extended to outstanding GST, LCT & WET liabilities as well as 

estimates of those liabilities 

▪ Refund retention: the Commissioner’s current power to retain a tax refund owing to a taxpayer 

that has an outstanding notification under BAS or PRRT provisions is to be extended to other 

outstanding lodgements and information requirements 

If legislated, these measures will commence on the first day of the quarter following Royal Assent. 

 

                                                      

31 The three-month rule has been retained for PAYG withholding liabilities & estimates 
32 Introduced into House of Representatives on 13 February 2019 
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4.1.1 STP 

The extension of STP to employers with 1-19 employees will involve limited relief.  Micro-businesses 

(1-4 employees) will have some alternative options, eg being able to lodge quarterly through an 

agent.  And those businesses with no or unreliable internet connections will be exempt. 

Businesses with closely-held employees (eg those related to the directors/owners) will be provided 

with a one-year extension to 1 July 2020 in relation to salaries of those employees, given the more 

flexible cash drawing and remuneration arrangements that often apply for such employees. 

The impact of expanding STP is a potential game-changer and will be a significant milestone for 

business.  With STP requiring real time payroll reporting, the only practical way for businesses to cope 

is to invest in software.  And with real time information, the ATO will possess data that will allow 

virtually immediate checking of payroll and superannuation contribution information. 

The journey from things like SuperStream through to STP was an obvious one.  What comes next will 

be interesting to watch: 

▪ From a payroll perspective, implementing BET Recommendation 3.2 to mandate electronic 

payment of salary and wages should be easy 

▪ And there’ll only be political obstacles to extending STP to incorporate state-based Payroll 

Taxes 

▪ Beyond this, further enablement of the technological interfaces with regulators will underscore 

other initiatives including ABN reform. 
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5 Other Proposed Measures & Issues 

The foregoing content of this paper illustrates that there has been much progress in reforming the tax 

system in relation to recommendations by the BET.  There is much more to come.  A summary of tax-

related recommendations33 is provided below together with a comment on their progress: 

▪ 3.1 – Economy-wide cash payment limit of $10,000: Treasury consultation closed on 1 July 

2018.  No further update 

▪ 3.2 – Mandating payment of salary & wages into bank accounts: this measure will likely flow 

after STP has been implemented economy-wide 

▪ 3.7 – ABN verification for electronic payments: see below 

▪ 4.2 – ABN reforms: see below 

▪ 4.3 – Single business register for companies, ABN’s and business names: see below 

▪ 6.2 – Sharing economy reporting regime: Treasury consultation closed on 22 February 2019 

▪ 7.4 – Examining the role of advisers & the TPB: an independent review of the effectiveness of 

the TPB and the Tax Agent Services Act 2009 was announced on 5 March 2019.  

Submissions are due by 12 April 2019 

▪ 7.6 – Examining/modernising tax record keeping practices: see below 

▪ 8.5 – Transparency of beneficial ownership: an international transparency related measure 

that will have a wide impact if implemented 

▪ 9.1 – Integrity of Government procurement: Treasury consultation closed on 21 December 

2018.  Proposal is that, from 1 July 2019, businesses wanting to tender for Australian 

government contracts over $4m (incl GST) will need a “Statement of Tax Record” (STR) from 

the ATO 

▪ 12.3 – Enhancing/strengthening AML requirements: inevitable if progress in other large 

markets is an indication. 

5.1.1 ABN Reform 

After the Government’s response in May 2018 to the BET Final Report, Treasury conducted 

consultation regarding “Designing a Modern Australian Business Number System” which closed on 31 

August 2018. 

With sophisticated technology now being accessible at reasonable prices for virtually all businesses, 

and acknowledging that many will be utilising same to comply with STP obligations within the next 

year or so, business seems well positioned to accommodate reforms to the way that ABN’s are 

utilised, whether that is from a supply chain/B2B perspective or in regulatory data reporting. 

There were some aspects of the consultation that caused controversy, in particular surrounding 

whether a renewal process and renewal fee should be introduced.  From my perspective, I don’t see 

the latter as being welcome reform as constantly changing business laws and regulations already 

impose enough cost on business.  However, I am in little doubt that having a unique identifier like the 

ABN can be a powerful tool in a well-designed system and as such possessing an ABN should not be 

                                                      

33 Numbers refer to Recommendation number 
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an automatic entitlement and a ‘set & forget’ process.  It has been an underutilised tool since the 

ABN/GST system was implemented as at 1 July 2000. 

Now that wide adoption of technology to support better business and regulatory integration is with us, 

the future will involve mutual business identity verification, regulatory reporting and record-keeping.  

The importance of the ABN system may be further reinforced after the consultation regarding the 

Sharing/Gig Economy. 

The role of tax agents and BAS agents in this process will be critical.  We are ideally placed to identify 

and help resolve transitional problems, including coaching business operators through change, 

helping new businesses as they start up and grow, and to identify and suggest future improvements 

as any adverse supply chain impacts become evident. 

5.1.2 E-invoicing framework & other digital business initiatives 

The ATO and Australia’s Digital Business Council have been working to develop a framework of 

standards and guidelines for e-invoicing.  The Australian and New Zealand governments signed an 

agreement on 25 October 2018 to formalise a common framework for e-invoicing in our markets. 

With 1.2 billion invoices being exchanged in Australia annually, e-invoicing provides an opportunity to 

create digital interactivity within the economy thus substantially improve B2B commerce and defray 

business administration costs34. 

If well integrated with ABN reform, many businesses will find adoption of the voluntary e-invoicing 

compelling. 

5.1.3 Contractor issues 

The impact of the TPRS changes are covered earlier in this paper.  And even a relatively brief review 

of the potential reform list above will highlight that businesses that engage contractors are potentially 

in for significant future change including systems upgrades to accommodate ABN verification and 

reforms, introduction of cash payment limits and meeting further compliance requirements when 

tendering for Federal Government work. 

From a commercial perspective, many existing businesses are already needing to cope with 

significant change surrounding rules affecting contractors under various guises: 

▪ ATO head contractor project 

▪ Australian Building & Construction Commission compliance 

▪ Whistleblower & anti-corruption legislation 

▪ Contractor payment reforms, which involve different rules with different compliance 

requirements, cut-offs & lodgement deadlines in each state  

▪ Tendering reform both state & Federal 

                                                      

34 The ATO quotes a cost of $30.87 for processing a paper invoice and $27.67 for a PDF invoice but only $9.18 for an e-invoice 
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6 Conclusion 

The extensive work of the Black Economy Taskforce gained an enormous amount of traction with 

Government – and this is reflected in the significant volume of and impact of subsequent legislative 

reform. 

It seems that measures designed to bring others into the tax and regulatory system have been well 

targeted, but they have a much wider impact which affects, perhaps even penalises, us all.  From a 

tax system perspective, this seems to be a price that those of us operating within the system already 

should be willing to pay so that the future tax system can stand up to the unknown impact of future 

business disruption. 

The strength of our tax and regulatory system will be supported by validated participants supplying 

real time information with data integrity.  It seems that we are making progress towards this ‘nirvana’ 

but there’s a long way to go.  But we’ve made rapid progress from the early days of the electronic 

gateway through SuperStream to now nearing full adoption of STP.  So things may happen sooner 

than we think. 

In the meantime, it’s a question of how clients and we advisers survive through inevitable change and 

address the risks that go along with that: 

▪ Surviving and thriving?  The key to both will be adopting and adapting to technology 

▪ STP: many are unconvinced whether it will be a help or a hindrance 

▪ Is incorporation of state Payroll Taxes too much to wish for? 

▪ Will the denial of deductions for non-compliant payments be more costly than expected? 

▪ Or will this shine a light on issues already requiring attention? 

▪ Non-quotation of ABN rule perhaps? 

▪ Pressure on businesses and their advisers: 

▪ Coping with rapid change 

▪ Stresses of additional consequences for breaches, especially if the business is an 

SGE 

And it remains to be seen what problems will be stubborn enough to survive reform – can we come up 

with a reasonable solution to the employee vs contractor distinction?  And the SGC liability…and that 

amnesty… 
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7 Appendix 1 

Instrument Key Topics Introduced into 

House of 

Representatives 

Introduced 

into Senate 

Passed 

by both 

Houses 

Royal 

Assent 

Treasury Laws 

Amendment (Black 

Economy Taskforce 

Measures No.1) Act 2018 

Ban the manufacture, distribution, possession, sale and use of electronic 

sales suppression tools 

Courier & cleaning industries added to TPRS from 1 Jul 18 

7 Feb 18 18 Jun 18 18 Sep 18 3 Oct 18 

Treasury Laws 

Amendment (Black 

Economy Taskforce 

Measures No.2) Act 2018 

Deny tax deduction for failure to comply with withholding/reporting obligations 

Road freight, security & IT services added to TPRS from 1 Jul 19 

Moves taxing point of domestically manufactured tobacco to point of 

manufacture rather than when it enters home consumption (along with Excise 

Tariff Amendment (Collecting Tobacco Duties at Manufacture) Bill 2018 and 

legislation affecting the Department of Home Affairs, this measure is designed 

to stop tobacco leakage from warehouses, which is alleged to be the primary 

cause of illicit tobacco trade – a major funding source for organised crime 

according to the BET 

20 Sep 18 18 Oct 18 15 Nov 18 29 Nov 18 

Treasury Laws 

Amendment (2018 

Measures No.4) Act 2019 

Single Touch Payroll extended to all employers from 1 July 2019. 

Reforms to boost protection of workers’ superannuation entitlements 

including: 

▪ Court-order penalties where employers defy directions to pay SG 

liabilities 

▪ Earlier detection ability, eg STP combined with real time contrib 

reporting 

▪ Strengthened DPN & security deposits regime 

▪ Employees ability to check super information through MyGov account 

28 Mar 18 25 Jun 18 12 Feb 19 1 Mar 19 
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Instrument Key Topics Introduced into 

House of 

Representatives 

Introduced 

into Senate 

Passed 

by both 

Houses 

Royal 

Assent 

▪ ATO can pre-fill new employees’ TFN declaration & super choice 

forms 

Welfare system data matching incl improved TFN verification powers 

Treasury Laws 

Amendment (Combating 

Illegal Phoenixing) Bill 

2019 

Provide regulators with additional enforcement & regulatory tools to better 

detect & address illegal phoenix activity, including to prosecute/penalise 

directors & facilitators (eg “unscrupulous pre-insolvency advisers). 

Minor clarifying amendments to insolvency reform (part of National Innovation 

& Science Agenda). 

13 Feb 19 N/A N/A N/A 

 

  


