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1 Background 

This paper is about the development and operation of the Multilateral Convention to Implement Tax 

Treaty Related Measures to Prevent Base Erosion and Profit Shifting (‘MLI’), a multilateral treaty 

signed by Australia in June 2017, and which began operation between Australia and 6 of its treaty 

partners on 1 January 2019.   

While it is a multilateral instrument, its effect is to amend many of Australia’s bilateral tax treaties 

which makes the MLI probably the most complicated and annoying amending document ever created.  

It is complicated because the mechanisms used to amend the text are prolix and very imprecise.  

Sometimes existing text is exercised and replaced by new text; sometimes existing text and new text 

will have to be read together and their inconsistencies reconciled.  And it is annoying because, for the 

most part, the changes being made by the MLI are trivial, often to the point of total irrelevance.  The 

one exception to this is the provisions in Part IV, and Australia’s decision to take on board the policy 

of accepting mandatory and binding arbitration of unresolved cross-border disputes. This is a major 

change of policy. 

The MLI is a curious instrument in international law terms.  Unlike the OECD’s Model Convention on 

Income and on Capital it is not merely a template serving as the basis for other operative documents; 

it is a document with full force and effect in international law for those countries that have signed it.  

And while it is a multilateral instrument – as at February 2019 it had been signed by over 80 countries 

and several regions such as Guernsey, Jersey, Isle of Man and Hong Kong (China) – it is not really a 

multilateral instrument in the same sense as (say) the OECD’s Convention on Mutual Administrative 

Assistance in Tax Matters because its effect is to modify and amend other documents – it has no 

coherence as a stand-alone document because its principal effect is to introduce amendments into 

existing bilateral income tax treaties. 

The design.  That model is a key design feature of the MLI.  The OECD wanted quick implementation 

to entrench the proposals with implications for tax treaties (rather than domestic law) that would arise 

out of the BEPS project.  Modifying the OECD Model was easily achievable but that has no direct 

effect on existing treaties, only possibly on future treaties.  And renegotiating each of the 3,000+ 

individual existing bilateral tax treaty was not a promising option.  The BEPS Action Plan [OECD, 

Action Plan on Base Erosion and Profit Shifting (Paris, OECD, 2013) page 23] said some new 

paradigm was needed: 

Changes to the OECD Model Tax Convention are not directly effective without amendments 

to bilateral tax treaties. If undertaken on a purely treaty-by-treaty basis, the sheer number of 

treaties in effect may make such a process very lengthy, the more so where countries embark 

on comprehensive renegotiations of their bilateral tax treaties. A multilateral instrument to 

amend bilateral treaties is a promising way forward in this respect (page 24) 

But just what that multilateral instrument would look like was not self-evident.  The goal of quick 

implementation might have been achieved by, say –  

 creating a new multilateral BEPS-compliant income tax treaty which willing countries could 
sign – the model would be multi-jurisdiction income tax treaties like the Nordic treaty; or 
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 creating a new definitive “BEPS-only treaty” which basically operated as a stand-alone treaty 
setting out a fixed and comprehensive set of obligations emerging from some or all of the 14 
other outputs of the BEPS project.  The effect would be –  

o to override domestic law and create new international law obligations where none 
already existed in treaties (eg, to entrench the outputs from BEPS Action 3, 4 or 5), 
and/or  

o to complement, or supplant, inconsistent provisions in existing treaties of every 
country which signed on the basis of lex posterior. 

The model would be something like the Convention on Mutual Administrative Assistance in Tax 

Matters which operates alongside (or instead of) existing administrative provisions in bilateral treaties 

(such as art 26 on exchange of information) and adds new obligations into domestic law (such as 

provisions dealing with mutual assistance in collection which are not included in most of our treaties). 

The problem with the first model is that no-one would sign such a document; even though 95% of the 

text of all bilateral tax treaties is very much the same, countries are too wedded to the idea that they 

have negotiated bespoke deals with individual treaty partners, and they do not want to have these 

deals supplanted.  The problem with the second model is similar: some countries did not want new 

obligations involving matters that were not fixing bits of treaties and, for provisions that were already 

in treaties, they apparently wanted choice, either to insist on retaining existing provisions for some or 

all of their existing treaties, or else to ‘cherry-pick’ the bits of the BEPS agenda they were willing to 

take on board and those they were not.  In this regard, the decision to have provisions dealing with 

binding arbitration of tax disputes included in the document (Part VI of the MLI) was clearly 

unacceptable to several countries. 

So the model for the MLI became a stand-alone instrument, to amend selected provisions of existing 

bilateral treaties, and with choices and options at almost every step of the process, made by individual 

countries choosing unilaterally.  The effect of the MLI was thus contingent; just whether and how any 

existing treaty would be affected depends on just how these individual choices intersected.   

This model has turned out to pose constitutional problems for countries where the rule of law 

doctrines requires Parliament to legislate all tax laws, and to enact laws that are precise, certain and 

definitive.  In contrast, the impact of signing the MLI is entirely contingent; it simply offers a 

mechanism for a country to make an opening bid about what it would like all its treaties to say (it 

cannot make a choice that would apply only to its treaty with Country X).  A country announces what it 

wants; just what it gets depends on the choices of other countries about what they would like all their 

treaties to say.  The Legal Note which the OECD released describes the MLI as amounting to, ‘an 

‘open offer’ by a jurisdiction to its listed treaty partners to modify bilateral tax treaties in line with its 

MLIP Position’ [http://www.oecd.org/tax/treaties/legal-note-on-the-functioning-of-the-MLI-under-public-

international-law.pdf, para 24].  The offer may be accepted; the offer may be rejected; there may be a 

counter-offer. Sometimes there will be a match; sometimes there won’t.  But it is a game with two-

rounds only; it is not envisaged that inconsistent positions can be reconciled through ongoing bilateral 

negotiations. 

It is worth noting that, while this design was an innovation in international tax law, it was not 

unprecedented.  In a subsequent document, the OECD referred to the use of the same design in a 

2003 Agreement on Extradition which modified individual extradition treaties between the US and 

individual EU Member States [see OECD, Legal Note on the Functioning of the MLI under Public 

International Law: http://www.oecd.org/tax/treaties/legal-note-on-the-functioning-of-the-MLI-under-

public-international-law.pdf, para 13). 

http://www.oecd.org/tax/treaties/legal-note-on-the-functioning-of-the-MLI-under-public-international-law.pdf
http://www.oecd.org/tax/treaties/legal-note-on-the-functioning-of-the-MLI-under-public-international-law.pdf
http://www.oecd.org/tax/treaties/legal-note-on-the-functioning-of-the-MLI-under-public-international-law.pdf
http://www.oecd.org/tax/treaties/legal-note-on-the-functioning-of-the-MLI-under-public-international-law.pdf
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Scope.  It was clear from the outset that the MLI would be limited just to the BEPS Action Items which 

involved some change to a treaty, namely BEPS Actions 2, 6, 7 and 14: 

 Action 2: changes to DTA language to address hybrid entities [Part II of the MLI] 

 Action 6: treaty abuse: changing the preamble and inserting a PPT or LoB clause [Part III of 
the MLI] 

 Action 7: PE avoidance [Part IV of the MLI] 

 Action 14: dispute resolution [Parts V and VI of the MLI]. 

The MLI has nothing to do with those BEPS measures that involve changes to the Transfer Pricing 

Guidelines [Actions 8-10, 13] or BEPS proposals promoted as ‘best practices’ for enacting as 

domestic law [Actions 2, 3, 4, 5 and 12]).  The BEPS Action Plan said from the outset that the 

instrument was probably only going to deal with treaty-related Action Items from the BEPS project 

[OECD, Action Plan on Base Erosion and Profit Shifting (Paris, OECD, 2013) page 23].  Action 15 

involved –  

… a multilateral instrument to enable jurisdictions that wish to do so to implement measures 

developed in the course of the work on BEPS and amend bilateral tax treaties … 

The provisions in bilateral treaties initially singled out for amendment were identified as –  

an anti-treaty abuse provision, changes to the definition of permanent establishment, changes 

to transfer pricing provisions and the introduction of treaty provisions in relation to hybrid 

mismatch arrangements 

 
Life expectancy.  The MLI is also a curiosity because it will be important just for a short window in 

time: it will gradually become increasingly relevant for Australian taxpayers (as more countries deposit 

their instruments of ratification) but it will then gradually become less relevant (as the existing treaties 

it amends are superseded).  For example, Australia’s forthcoming treaty with Israel will not be affected 

by the MLI; it will contain any BEPS-relevant provisions in its terms.  For the period during which it 

matters, it really matters, but it probably has a life expectancy to be measured in decades. 

 
Contingency and uncertainty.  Finally, I noted above that the only effect of the MLI is to amend 

many of Australia’s bilateral tax treaties. Treasury’s website currently indicates: 

6 treaties are currently affected by the MLI (France, Japan, New Zealand, Poland, the Slovak 

Republic and the UK). Some relevant impacts started on 1 January 2019; 

3 further treaties will shortly be affected by the MLI (Ireland, Malta and Singapore) since these 

governments have recently deposited their instruments of ratification with the OECD, and are waiting 

for the expiry of 3 clear months before the treaty enters into force for them [see art 34(2)].   

More treaties will be affected as more countries deposit their instruments of ratification with the OECD. 

But it is not a straightforward process to decide which provisions in those treaties were changed, and 

just how they are affected.  The process might have been made easier for advisers if someone could 

produce authoritative texts of existing treaties, incorporating the impact of the MLI.   
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Commercial publishers.  It is my understanding that the commercial publishers have baulked at this 

prospect, which means that the text of the treaties as shown in the collections of treaties produced by 

the commercial publishers will require judicious use for the foreseeable future.   

OECD.  The OECD has encouraged national governments to produce ‘synthesised texts’ of treaties 

showing the effects of the MLI, but it is important to note that a synthesised text is not a new 

authoritative text, superseding both the covered tax agreement and the MLI.  The OECD’s note, 

Guidance for the Development of Synthesised Texts – Multilateral Convention to Implement Tax 

Treaty Measures to Prevent BEPS – BEPS Action 15 http://www.oecd.org/tax/treaties/beps-mli-

guidance-for-the-development-of-synthesised-texts.pdf makes this clear: 

The purpose of synthesised texts is primarily intended to facilitate the understanding of the 

MLI. For legal purposes, the provisions of the MLI must be read alongside Covered Tax 

Agreements as they remain the only legal instruments to be applied, in light of the interaction 

of the MLI positions of the Contracting Jurisdictions [page 9] 

The OECD has released a ‘beta’ version of an Excel spreadsheet for matching the positions set out in 

tentative and final instruments of ratification: http://www.oecd.org/tax/treaties/mli-matching-

database.htm.  It comes with a prominent disclaimer, and the explanations about what it being 

achieved by each provision are very truncated, and can be misleading.   

For example, with respect to whether art 6 of the MLI will apply to insert a new preamble into 

Australia’s treaty with France, the database produces the following message: 

Notification mismatch. Need to check whether both jurisdictions have identified the same 

preamble language. The preamble text described in Article 6(3) would be included in the 

agreement.      

While I am not the world’s greatest French scholar, I am pretty confident that these two passages are 

each the preamble to the treaty, and they are the same text: 

 the passage notified by Australia: ‘desiring to conclude a Convention for the avoidance of 
double taxation with respect to taxes on income and the prevention of fiscal evasion;’  

 the passage notified by France: ‘désireux de conclure une Convention tendant à éviter les 
doubles impositions en matière d'impôts sur le revenu et à prévenir l'évasion fiscale’. 

Interestingly, no similar notation appears when comparing the Australia-Poland treaty; apparently the 

spreadsheet considers the English and Polish texts to match. Nevertheless, the database seems to 

be a good place to start. It does not produce a new readable text of the amended treaty, but it does 

indicate reasonably simply how to go about constructing such a text. 

ATO and Treasury.  The last alternative is national tax authorities.  To date, Japan has been a front-

runner releasing synthesised texts of its treaties with Israel, New Zealand, Poland, Slovakia, Sweden 

and the UK, showing the effects of the MLI.  It is understood that synthesised texts for Japan’s treaty 

with Australia and with France will be forthcoming soon.  Synthesised texts are now appearing from 

many countries for their treaties  

 

http://www.oecd.org/tax/treaties/beps-mli-guidance-for-the-development-of-synthesised-texts.pdf
http://www.oecd.org/tax/treaties/beps-mli-guidance-for-the-development-of-synthesised-texts.pdf
http://www.oecd.org/tax/treaties/mli-matching-database.htm
http://www.oecd.org/tax/treaties/mli-matching-database.htm
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The ATO has said it will fill part of the gap left by the commercial publishers so that taxpayers can find 

help quickly and simply.  The ATO’s website [https://www.ato.gov.au/Business/International-tax-for-

business/In-detail/Multilateral-Instrument/] says: 

To help stakeholders understand the effect of the MLI on Australia’s bilateral tax treaties, we 

will produce guidance. This guidance will include synthesised texts for the majority of modified 

CTAs. The synthesised texts will present the following in a single document:  

 the text of the CTA (including the text of relevant amending instruments such as 
protocols) 

 the elements of the MLI that have an effect on the CTA as a result of the interaction 
of the MLI positions of the Contracting Jurisdictions 

 information on the dates on which the provisions of the MLI have effect on the DTA. 

Synthesised texts for the treaties with Japan, Poland, New Zealand and the UK have been prepared 

by the ATO at the date of writing: see https://www.ato.gov.au/General/International-tax-

agreements/In-detail/Multilateral-Instrument/#TreatiesmodifiedbytheMLI  But the ATO is very clear 

that the synthesised texts on its website provide ‘guidance;’ they are not authoritative text: 

The purpose of this document is to facilitate the understanding of the application of the MLI to 

the Convention and it does not constitute a source of law. The authentic legal text of this tax 

treaty and any supplementary instruments remain the legal texts applicable. 

And it is worth noting the OECD and the ATO don’t always appear to agree on just where the two 

parties have landed.  Take art 17 of the MLI as an example.  According to the OECD database, so far 

as the treaty with France is concerned, it says –  

Article 17(1) would apply and supersede the provisions of the agreement to the extent of 

incompatibility 

which suggests that the existing provision in the France treaty [art 9(3)] will be superseded at least in 

part by art 17(1) of the MLI.  But the ATO website gives exactly the opposite impression –  

Australia has adopted Article 17 but will preserve existing corresponding bilateral rules [art 

9(3)] 

If art 17(1) of the MLI is incompatible with art 9(3) of the DTA to zero extent then both statements can 

be reconciled, but they certainly look like they are at odds.  The ATO has not produced a synthesized 

text for the France treaty so it is not yet clear just what the ATO thinks has been achieved. 

But until someone produces an authoritative text of each amended treaty – and it does not look like 

anyone ever will – there is a complex process that has to be followed to understand exactly what 

Australia’s treaty with [insert country name here] actually says in 2019.  That process is set out in 

parts 3 and 4 of the paper.   

And before moving on, it is also worth noting that the changes made by the MLI are not retrospective 

so that advisers will have to consult a pre-MLI text for some years and a post-MLI text for other years.  

And just which events and years are ‘pre-MLI’ and which years are ‘post-MLI’ will depend on the 

particular treaty being examined. 

Substantive effect.  Ascertaining just what the MLI substantively changes in each bilateral treaty is 

examined in more detail in part 6 (I will omit a discussion of the arbitration provisions as they are very 

https://www.ato.gov.au/Business/International-tax-for-business/In-detail/Multilateral-Instrument/
https://www.ato.gov.au/Business/International-tax-for-business/In-detail/Multilateral-Instrument/
https://www.ato.gov.au/General/International-tax-agreements/In-detail/Multilateral-Instrument/#TreatiesmodifiedbytheMLI
https://www.ato.gov.au/General/International-tax-agreements/In-detail/Multilateral-Instrument/#TreatiesmodifiedbytheMLI
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complex and deserve a paper of their own).  The table below summaries the main effects (ignoring 

definitions, commencement rules, etc) that would occur assuming a Contracting State decided to 

apply the MLI provision in full: 

 

MLI article 
… 

… is intended to … 

Part II. Hybrid mismatches 

3 Ensure treaty benefits are granted for income derived through fiscally 
transparent entities only to the extent that a jurisdiction treats it as the 
income of a resident 

4 Replace PoEM with mutual agreement as the basis for deciding the state 
of residence of a dual resident legal entity 

5 Amend the operation of the exemption method of relieving double tax 

Part III. Treaty Abuse 

6 Amend the preamble to a treaty to refer to the prevention of tax avoidance 
(as well as relieving double tax) 

7 Insist on satisfying either a PPT (or S-LOB or both) in a bilateral treaty 

8 Insist on a 365-day holding requirement before dividends qualify for 
reduced treaty rates 

9 Allow taxation of sales of shares in a company if the entity was land-rich at 
any time within the last 365 days and extend this provision to sales of 
interests in other legal entities 

10 Deny treaty benefits for income of a non-resident that arises from a PE in a 
3

rd
 country 

11 Insist that a DTA does not constrain a country’s right to tax its own 
residents (with some exceptions) 

Part IV. Avoidance of PE status 

12 Trigger a PE where an intermediary plays principal role in negotiating 
contracts that are routinely concluded without material modification 

13 Insist that the listed exceptions from being a PE are not triggered unless 
they also involve activities that are ‘preparatory or auxiliary’ 

14 Insist that time limit tests in the definition of PE will be aggregated if related 
entities [defined in art 15] split a building or construction project into 
multiple discrete contracts  

Part V. Improving Dispute Resolution 

16 Insert a new version of art 25 setting out the procedure for mutual 
agreement to resolve disputes 

17 Insist on a rule in the treaty to provide a right to a compensating 
adjustment if profits have been taxed in the hands of another entity 

Part VI. Arbitration 

19 Insert a provision allowing taxpayers the right to refer a matter to arbitration 
if the competent authorities have not resolved a matter within 2 years  

20 Describe process for appointing arbitrators 

21 Insist that arbitration proceedings will be confidential 

22 Arbitration proceedings stop if the matter is resolved earlier 

23 Mechanics of the arbitration process 

24 Competent authorities have 3 months after the arbitration decision to come 
up with another agreed resolution 

25 Who bears the costs of the arbitration 

26 Interaction between arbitration process set out in MLI and arbitration 
process in existing treaty 

 
 
Australia’s attitude.  A country’s list of notifications and reservations is meant to be a statement of its 

generic position outlining how it views each clause in the MLI for all of its treaties; a country is not 

meant to be selective in these positions.  The Explanatory Statement to the MLI says,  
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… a Party is generally given the flexibility to opt out of that provision entirely (or, in some 

cases, out of part of that provision). This is accomplished through the mechanism of 

reservations ...  Where a Party uses a reservation to opt out of a provision of the Convention, 

that provision will not apply as between the reserving Party and all other Parties to the 

Convention. Accordingly, the modification foreseen by that provision will not be made to any 

of the Covered Tax Agreements of the reserving Party [pages 3-4] 

In general terms, Australia’s position with the respect to these articles in the MLI can be characterised 

as –  

 ignore: art 5 is ignored on the basis that is irrelevant to Australia (since none of our treaties 
uses the exemption method as the means of relieving double tax).  Since art 5 is only 
enlivened by a country ‘chooses to apply it’ one of the various options, the silence in our 
instrument of ratification means we have chosen not to enliven it, and so it has no impact on 
our treaties; 

 reject entirely: Australia has decided not to implement any of the changes affecting PEs that 
would occur under arts 10 and 12 by reserving its position with respect to the entirety of these 
articles; 

 reject in favour of our existing provision: Australia has typically retained existing provision 
to the same effect rather than replacing them with the MLI version.  This applies to arts 3, 9, 
13, 14 and 17.  While art 17 is a so-called minimum standard, art 17(3) allows a country to 
reject the article entirely for any covered tax agreement that already contains a similar 
provision – Australia listed all but 2 covered tax agreements; 

 accept, but with important qualifications: while Australia has signed on to binding 
arbitration of unresolved competent authority proceedings under arts 18 ff,  

o under art 23, Australia insists that there can be no arbitration for disputes involving 
another country unless it insists on the confidentiality of the arbitration proceedings 

o under art 28, Australia insists that there can be no arbitration of GAAR disputes 

 accept without (too much) qualification: art 6, 7 and 16 are three of the so-called ‘minimum 
standards’ which Australia has adopted without serious modification.  
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2 Some history and source documents 

The Appendix to this paper sets out in list form a summary of the background to the MLI, the key 

documents produced during that process which give the legal history of the MLI, the domestic steps 

which led to its enactment in Australian law, and the ongoing work associated with getting it to work. 

The process which began in 2013 is still far from complete.  As noted above, at the date of writing, the 

MLI is operative for six only of Australia’s existing treaties (France, Japan, New Zealand, Poland, the 

Slovak Republic and the UK).  It is clear that at least three further treaties will be affected by the MLI 

during the course of 2019 (Ireland, Malta and Singapore).  Some more may yet follow in 2019; many 

will likely be affected in 2020 and beyond as more countries deposit their instruments of ratification. 

 



GS Cooper Application of the MLI 

© GS Cooper 2019 12 

3 The MLI procedural maze 

This part and the next part of the paper outline the steps that must be negotiated in order to decide 

whether the MLI has amended any particular treaty and what form that amendment takes.  Australia 

has 43 bilateral comprehensive income tax treaties and an agreement with Taiwan (China) (the 

Agreement between the Australian Commerce and Industry Office and the Taipei Economic and 

Cultural Office concerning the Avoidance of Double Taxation and the Prevention of Fiscal Evasion 

with respect to Taxes on Income).  Because the MLI sets up such a contingent process, it is then 

necessary to work through a detailed mechanism in order to understand –  

 whether the MLI has an impact on any particular Australian income tax treaty, or part of a 
treaty, and 

 just what that impact is.   

3.1 Is the MLI operative 

Fortunately, the very first question [has the MLI yet started operating as an international agreement?] 

is a one-time matter. Under art 34 of the MLI,  

This Convention shall enter into force on the first day of the month following the expiration of 

a period of three calendar months beginning on the date of deposit of the fifth instrument of 

ratification, acceptance or approval. 

Slovenia was 5th country to deposit its instrument of ratification with OECD on 22 March 2018, and so 

the MLI entered into force on 1 July 2018. 

3.2 Signature by a jurisdiction 

The MLI opened for signature on 31 December 2016 [art 27] and Australia signed the MLI on 6 June 

2017.  The next question to ask is, which of our treaty partners also signed the MLI?  

 Australia has a comprehensive DTA 
with … 

Also signatory to the MLI (as at Feb 
2019)? 

1 Argentina Yes 
2 Austria Yes 
3 Belgium Yes 

4 Canada Yes 

5 Chile Yes 

6 Republic of China Yes 

7 Czech Republic Yes 
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8 Denmark Yes 

9 Fiji Yes 

10 Finland Yes 

11 France Yes 

12 Germany Yes 

13 Hungary Yes 

14 India Yes 

15 Indonesia Yes 

16 Ireland Yes 

17 Italy Yes 

18 Japan Yes 

19 Kiribati No 
20 Korea Yes 

21 Malaysia Yes 

22 Malta Yes 

23 Mexico Yes 

24 The Netherlands Yes 

25 New Zealand Yes 

26 Norway Yes 

27 Papua New Guinea Yes 

28 Philippines No 
29 Poland Yes 

30 Romania Yes 

31 Russian Federation Yes 

32 Singapore Yes 
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33 Slovak Republic Yes 

34 South Africa Yes 

35 Spain Yes 

36 Sri Lanka No 
37 Sweden Yes 

38 Switzerland Yes 

39 Agreement with Taiwan / Taipei No 
40 Thailand No (although Thailand has indicated 

an intention to sign) 
41 Turkey  Yes 

42 United Kingdom Yes 

43 United States of America No 
44 Vietnam No 

 

Seven treaties and agreements are eliminated at this step:  the treaties with Kiribati, the Philippines, 

Sri Lanka, Thailand, the USA and Vietnam and the Agreement with Taiwan. The text of these treaties 

remains unamended by the MLI as at the date of writing.   

That leaves 37 treaties and agreements as potentially affected by the MLI.  It is still open to these 

countries to sign the MLI (Papua New Guinea, for example, only signed in January 2019) and so 

some movement to this number could still occur. 

3.3 ‘Covered Tax Agreement’ 

The next step is to decide whether the treaty between Australia and [insert name here] is a ‘Covered 

Tax Agreement.’  The operative provisions of the MLI are typically expressed to apply ‘for the 

purposes of a Covered Tax Agreement …’ or ‘with respect to a Covered Tax Agreement …’ and so it 

is necessary decide if this definition is met.  Article 2 of the MLI defines a ‘Covered Tax Agreement’ to 

mean –  

… an agreement for the avoidance of double taxation with respect to taxes on income 

(whether or not other taxes are also covered) … 

that is in force between two or more … Parties … and/or … jurisdictions … [and] 

with respect to which each such Party has made a notification to the Depositary listing the 

agreement … as an agreement which it wishes to be covered by this Convention 
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In other words, the MLI does nothing to our TIEAs, even though some of them have limited 

substantive provisions allocating taxing rights, nor does the MLI affect our Airline Profits Agreements 

with China, France, India, Italy and Greece.  In any event, since we did not nominate them as 

Covered Tax Agreements, they cannot fall within the scope of the MLI.   

But with respect to Australia’s comprehensive DTAs, they will only be affected by the MLI if both 

countries have notified the OECD that they wish this DTA to be a ‘Covered Tax Agreement:’ art 29 

says, ‘at the time of signature or when depositing the instrument of ratification,’ a country must notify 

its ‘covered tax agreements’ for the purposes of art 2(1)(a).  Australia lodged a tentative instrument at 

the time of signature of the MLI in June 2017 under the process in art 29(4).  In the final instrument of 

ratification deposited with the OECD in September 2018, Australia nominated 42 treaties and 

agreements; we did not nominate the 2015 DTA with Germany, presumably on the basis that it had 

been ‘BEPS-ed’ already, nor did we nominate the agreement with Taiwan (China). 

So far as our treaty partners are concerned, most have not yet deposited their instrument of 

ratification with the OECD.  Consequently, for many countries, we can only observe their tentative list 

of ‘covered tax agreements.’  In their tentative lists, most of our treaty partners have indicated their 

intention to designate the Australian treaty as a ‘covered tax agreement.’  Only Austria, Korea, 

Sweden and Switzerland omitted their treaty with Australia from their list of ‘covered tax agreements.’  

Austria and Sweden subsequently deposited their formal instruments of ratification and did not 

change their position. 

 
 Australia has a 

comprehensive 
DTA with … 

Are they a 
signatory to 

the MLI? 

Did Australia 
nominate this 

DTA? 

Did they 
nominate their 
DTA with us? 

Affected 
by the 
MLI? 

1 Argentina Yes Yes Yes Yes 
2 Austria Yes Yes No No 
3 Belgium Yes Yes Yes Yes 

4 Canada Yes Yes Yes Yes 

5 Chile Yes Yes Yes Yes 

6 Republic of China Yes Yes Yes Yes 

7 Czech Republic Yes Yes Yes Yes 

8 Denmark Yes Yes Yes Yes 

9 Fiji Yes Yes Yes Yes 

10 Finland Yes Yes Yes Yes 

11 France Yes Yes Yes Yes 

12 Germany Yes No No No 
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13 Hungary Yes Yes Yes Yes 

14 India Yes Yes Yes Yes 

15 Indonesia Yes Yes Yes Yes 

16 Ireland Yes Yes Yes Yes 

17 Italy Yes Yes Yes Yes 

18 Japan Yes Yes Yes Yes 

19 Kiribati No Yes n/a No 
20 Korea Yes Yes No* No 

21 Malaysia Yes Yes Yes Yes 

22 Malta Yes Yes Yes Yes 

23 Mexico Yes Yes Yes Yes 

24 The Netherlands Yes Yes Yes Yes 

25 New Zealand Yes Yes Yes Yes 

26 Norway Yes Yes Yes Yes 

27 PNG Yes Yes Yes Yes 

28 Philippines No Yes n/a No 
29 Poland Yes Yes Yes Yes 

30 Romania Yes Yes Yes Yes 

31 Russia Yes Yes Yes Yes 

32 Singapore Yes Yes Yes Yes 

33 Slovak Republic Yes Yes Yes Yes 

34 South Africa Yes Yes Yes Yes 

35 Spain Yes Yes Yes Yes 

36 Sri Lanka No Yes n/a No 
37 Sweden Yes Yes No No 

38 Switzerland Yes Yes No* No 
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39 Taiwan / Taipei No  No  n/a No 
40 Thailand No  Yes n/a No 
41 Turkey  Yes Yes Yes Yes 

42 United Kingdom Yes Yes Yes Yes 

43 USA No Yes n/a No 
44 Vietnam No Yes n/a No 

* Based in preliminary indicative list of ‘covered tax agreements.’ 
 
 

So by step 2, twelve treaties or agreements are eliminated either on the basis that either:  

 the 7 contracting states that have not signed the MLI [Kiribati, the Philippines, Sri Lanka, 
Thailand, the USA and Vietnam and the Agreement with Taiwan], or  

 the 1 contracting state we did not nominate as a Covered Tax Treaty [Germany].  

 the 4 contracting states that did not nominate their treaty with Australia as a Covered Tax 
Treaty [Austria, Korea, Sweden, Switzerland].  

Thirty-two treaties remain.  It is still open to Korea and Switzerland to add the treaty with Australia as 

a ‘covered tax agreement’ when they deposit their instrument of ratification, and it is open to Austria 

and Sweden to change their mind, even after depositing their instrument of ratification: art 29(5) 

provides that, ‘a Party may extend at any time the list of agreements notified [as ‘covered tax 

agreements’] by means of a notification addressed to the Depositary …’ so some movement to this 

number could still occur. 

3.4 Have they (yet) enlivened the MLI 

In international law, the concept of ratifying a treaty refers to the process under national law by which 

the legislature confirms the signing of a treaty (which will typically have been done by the executive); it 

indicates that the State is willing to be bound by the terms of the treaty.  This is confirmed in art 27(2) 

which provides, ‘this Convention is subject to ratification, acceptance or approval.’ 

Under art 34(2) of the MLI, so far as any individual country is concerned, ‘the Convention shall enter 

into force on the first day of the month following the expiration of a period of three calendar months 

beginning on the date of the deposit by such Signatory of its instrument of ratification, acceptance or 

approval.’  In February 2019, out of 87 countries and regions that have signed the MLI, only 20 have 

so far ratified the MLI.  The most significant limitation on the impacts of the MLI – and the reason that 

only 6 Australian treaties are currently affected by the MLI – is that so few countries have deposited 

their instrument of ratification with the OECD. 

Australia deposited its instrument of ratification with the OECD on 26 September 2018 after the 

Treasury Laws Amendment (OECD Multilateral Instrument) Act 2018 received Royal Assent on 24 

August 2018.  The treaty entered into force, so far as Australia is concerned, on 1 January 2019.  

Under art 2, a DTA is only a ‘Covered Tax Agreement’ if ‘… each such Party has made a notification 

to the Depositary listing the agreement …’ so the treaty is not a ‘covered tax agreement’ unless and 

until both countries have notified the OECD; the MLI does not have one-way operation in the interim, 

if one country has deposited their instrument of ratification but not the other.  Consequently, the 
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ratification of the MLI only affected the 6 treaties where the other country had already acted.  This is a 

temporary situation but it explains why so few of our treaties are currently affected by the MLI.   

After working through these 3 steps [signed the MLI and nominated the treaty with Australia as a 

Covered Tax Treaty and deposited their instrument of ratification], it should now be apparent how only 

6 treaties so far are actually affected by the MLI (France, Japan, New Zealand, Poland, the Slovak 

Republic and the UK) with a further 3 treaties to be affected by the MLI (Ireland, Malta and Singapore) 

during in 2019. 

 
 Australia has a 

comprehensive 
DTA with … 

Are they a 
signatory to 

the MLI? 

Did Australia 
nominate this 

DTA? 

Did they 
nominate their 
DTA with us? 

Have they 
yet ratified 

the MLI? 
1 Argentina Yes Yes Yes No 
2 Austria Yes Yes No  
3 Belgium Yes Yes Yes No 

4 Canada Yes Yes Yes No 

5 Chile Yes Yes Yes No 

6 Republic of China Yes Yes Yes No 

7 Czech Republic Yes Yes Yes No 

8 Denmark Yes Yes Yes No 

9 Fiji Yes Yes Yes No 

10 Finland Yes Yes Yes No 

11 France Yes Yes Yes Yes 

12 Germany Yes No No  

13 Hungary Yes Yes Yes No 

14 India Yes Yes Yes No 

15 Indonesia Yes Yes Yes No 

16 Ireland Yes Yes Yes Yes* 

17 Italy Yes Yes Yes No 

18 Japan Yes Yes Yes Yes 

19 Kiribati No Yes n/a  
20 Korea Yes Yes No*  
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21 Malaysia Yes Yes Yes No 

22 Malta Yes Yes Yes Yes* 

23 Mexico Yes Yes Yes No 

24 The Netherlands Yes Yes Yes No 

25 New Zealand Yes Yes Yes Yes 

26 Norway Yes Yes Yes No 

27 PNG Yes Yes Yes No 

28 Philippines No Yes n/a  
29 Poland Yes Yes Yes Yes 

30 Romania Yes Yes Yes No 

31 Russia Yes Yes Yes No 

32 Singapore Yes Yes Yes Yes* 

33 Slovak Republic Yes Yes Yes Yes 

34 South Africa Yes Yes Yes No 

35 Spain Yes Yes Yes No 

36 Sri Lanka No Yes n/a  
37 Sweden Yes Yes No  

38 Switzerland Yes Yes No*  

39 Taiwan / Taipei No  Yes n/a  

40 Thailand No  Yes n/a  
41 Turkey  Yes Yes Yes No 

42 United Kingdom Yes Yes Yes Yes 

43 USA No Yes n/a  
44 Vietnam No Yes n/a  

* Instrument of ratification has been deposited, but 3 clear months have not expired as at February 
2019.  But since they didn’t nominate treaty with Australia as a Covered Tax Agreement, this is not 
a relevant matter so far as Australia is concerned. 
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4 More mechanics: choices and 

reservations and more choices  

The MLI is most definitely not a ‘take-it-or-leave-it’ instrument.  In so far as the MLI will be adjusting 

the intricacies of the text of any particular bilateral treaty, choices abound.  These choices appear in 

the text as ‘choices’ or ‘reservations.’  

One might think this process of making choices / reservations should be easy but it is not:  

 sometimes those choices have to be made; sometimes choices happen unless they are 
explicitly negated;  

 sometimes those choices have to be notified explicitly; sometimes choices are notified by 
silence;  

 sometimes the choices need to match in order to have any effect [ie, either country has a 
veto]; sometimes inconsistent choices are allowed to survive and be operative, which means 
they have to be reconciled somehow.   

This part of the paper identifies some of the major choices that have to be made and works through 

the consequences of making them (or not), and what happens in the event of inconsistency. 

4.1 Notifying some major choices in the MLI 

At a structural level there are some major decisions which are of a different order of magnitude and 

which the signatories must make and notify: 

 a decision whether to nominate any particular DTA as a ‘covered tax agreement’ and so one 
which will potentially be amended by the MLI [art 2(1)(a)(ii)].  This process was discussed 
above; and 

 a decision whether to elect into the process of mandatory binding arbitration of tax disputes 
set out Part VI of the MLI [art 18].  Australia’s instrument of ratification says, ‘pursuant to 
Article 18 of the Convention, Australia hereby chooses to apply Part VI’ 

These choices must be notified to the OECD when the Contracting State deposits its tentative and 

then formal instrument of ratification [art 29(1)(a); 29(1)(p), 29(1)(t)].  These choices have to match: 

 a treaty is not a covered tax agreement unless both sides have nominated the agreement [art 
2(1)(a)(ii)] 

 the arbitration provisions are not enlivened unless both countries decide to adopt arbitration 
[art 18] 

4.2 Opting out of entire MLI articles, for everyone, without needing a 

reason – choices and reservations 
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The next step in the procedural maze is to decide whether one of the Contracting states has decided 

that it does not wish to have a particular MLI provision interfere with its bilateral treaties.  Provisions in 

the MLI that might otherwise be operative can be dismissed in 2 different ways. 

4.2.1 Choices 

First, some articles in the MLI are entirely optional – they are only enlivened by a jurisdiction making a 

deliberate election to enliven them [arts 5(1), 6(3) including references to the treaty enhancing 

economic cooperation, 7(3) allowing treaty benefits for a specific item of income, art 7(6) the 

Simplified Limitation on Benefits Provision, 13(1) etc].  It was noted above that art 5 is only enlivened 

by a party choosing, ‘to apply either paragraphs 2 and 3 (Option A), paragraphs 4 and 5 (Option B), or 

paragraphs 6 and 7 (Option C), or … none of the Options.’  Australia’s instrument of ratification makes 

no choice so the provision has simply not been enlivened by Australia.  And this choice is not notified 

to the OECD; it happened by silence.   

The consequence of not making a choice is that the MLI provision does not affect a covered tax 

agreement. 

The consequence of making different choices is not explicitly set out in general terms in the MLI 

(compare, reservations) but individual articles will usually contain provisions about what happens in 

the case of disagreement.   

For example, art 6(3) gives parties the choice of adding into the preamble of their treaty a sentence: 

Desiring to further develop their economic relationship and to enhance their co-operation in 

tax matters 

Art 6(6) requires agreement: ‘the text described in paragraph 3 shall be included … only where all 

Contracting Jurisdictions have chosen to apply that paragraph ...’ 

4.2.2 Reservations 

Secondly, some provisions are presumptively operational but can be excluded by making a 

reservation.  Article 29 says, ‘no reservations may be made to this Convention except those expressly 

permitted …’ but the list of MLI provisions which countries can elect out of entirely is very extensive.  

In fact, most articles in the MLI are optional; even the 4 so-called ‘minimum standards’ from the 

OECD/G20 BEPS project now in the MLI [art 6, 7, 16 and 17] contain many optional elements.   

Most other articles can be removed in their entirety and without the need for a reason [see eg arts 

3(5)(a), 4(3)(a), 8(3)(a), 9(6)(a), 10(5)(a), 11(3)(a), 12(4), 14(3)(a)].   

For provisions which may be excluded by reservation, the language is very clear: 

A Party may reserve the right … for the entirety of this Article not to apply to its Covered Tax 

Agreements; 
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As noted above, Australia has decided to make a formal reservation of this kind with respect to the 

entirety of arts 10 and 12.  New Zealand, on the other hand, has made no reservations of this kind.  

But many other countries have been much less enthusiastic than Australia about having their treaties 

interfered with by the MLI, leading them to make many more reservations.  The Table below 

compares the enthusiasm of Australia with the decided coolness of France: 

 

MLI 
article 
… 

… is intended to … Australia 
has 
reserved 
entirely 

France has 
reserved 
entirely  

3 Ensure treaty benefits are granted for income 
derived through fiscally transparent entities 
only to the extent that a jurisdiction treats it as 
income of a resident 

  

4 Replace PoEM with mutual agreement as the 
basis for deciding the state of residence of a 
dual resident legal entity 

  

5 Amend the operation of the exemption 
method of relieving double tax 

*  

10 Deny treaty benefits for income of a non-
resident that arises from a PE in a 3rd country 

  

11 Insist that a DTA does not constrain a country’s 
right to tax its own residents (with some 
exceptions) 

  

12 Trigger a PE where an intermediary plays 
principal role in negotiating contracts that are 
routinely concluded without material 
modification 

  

14 Insist that time limit tests in the definition of 
PE will be judged based on aggregate if related 
entities [defined in art 15] split a building or 
construction project into multiple discrete 
contracts  

  

* More precisely, Australia has not made any of the choices needed to enliven the article.  
 
 

Reservations are meant to be universal.  The Explanatory Statement to the MLI says,  

Where a Party uses a reservation to opt out of a provision of the Convention, that provision 

will not apply as between the reserving Party and all other Parties to the Convention. 

Accordingly, the modification foreseen by that provision will not be made to any of the 

Covered Tax Agreements of the reserving Party [page 4] 

So, once a country notifies a reservation on the entirety of a particular MLI clause, that MLI clause is 

not operative for any of the bilateral treaties of that country.   
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Just what consequence follows from making a reservation?  Does it amount to a veto?  Can one 

country unilaterally veto a clause of the MLI that its treaty partner might want to adopt?  The starting 

point is art 28(3): 

3. Unless explicitly provided otherwise in the relevant provisions of this Convention, a 

reservation made in accordance with paragraph 1 or 2 shall:  

a) modify for the reserving Party in its relations with another Party the provisions of this 

Convention to which the reservation relates to the extent of the reservation; and  

b) modify those provisions to the same extent for the other Party in its relations with the 

reserving Party. 

This says, the effect of a reservation is symmetrical; it does not say what the effect is, but the 

implication of art 28(3) appears to be that a reservation by one country is a veto on the entire article 

for all other Contracting States that have signed the MLI.  The text of the Explanatory Note is not 

especially helpful but the OECD flow chart, ‘Applying the Multilateral Instrument’ is clearer: it says, 

A reservation made by a Contracting Jurisdiction with respect to a provision generally blocks 

the application of the provision whether or not the other Contracting Jurisdiction has also 

made the reservation. 

But in art 28(3), this effect is said to occur, ‘unless explicitly provided otherwise in the relevant 

provisions of this Convention …’ and many of the substantive clauses do include some text which 

could be understood as prescribing the effect of reservations. 

Take for example, art 4 of the MLI which deals with the automatic tie-breaker rule in bilateral treaties 

for dual-resident legal entities.  Art 4(1) says the new tie-breaker rule in a Covered Tax Agreement will 

be –  

… the competent authorities of the Contracting Jurisdictions shall endeavour to determine by 

mutual agreement the Contracting Jurisdiction of which such person shall be deemed to be a 

resident for the purposes of the Covered Tax Agreement … 

and that this provision shall apply –  

apply in place of … rules for determining whether a person other than an individual shall be 

treated as a resident of one of the Contracting Jurisdictions … 

The provision that would be affected is art 4(4) of the France treaty which says that a dual resident 

entity shall be automatically deemed, ‘to be a resident solely of the Contracting State in which its 

place of effective management is situated.’ 

Article 4(3) then allows a country to make: 

[a reservation] for the entirety of this Article not to apply to its Covered Tax Agreements; 
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Australia’s instrument of ratification does not express a reservation for art 4 not to apply (although we 

have made a reservation about a minor amendment to the text of art 4(1)).   So, Australia is happy to 

replace art 4(4) of the DTA with France with the MLI version [MLI art 4(1)] 

But the instrument of ratification deposited by France says, ‘la France se réserve le droit de ne pas 

appliquer l’intégralité de l’article 4 à ses Conventions fiscales couvertes.’  

So we have a disagreement: Australia is happy to insert the new provision; France is not. 

What happens next is governed by art 4(4) of the MLI.  It says, 

4. Each Party that has not made a reservation described in subparagraph a) of paragraph 3 

shall notify the Depositary of whether each of its Covered Tax Agreements contains a 

provision described in paragraph 2 that is not subject to a reservation under subparagraphs b) 

through d) of paragraph 3, and if so, the article and paragraph number of each such provision. 

Where all Contracting Jurisdictions have made such a notification with respect to a provision 

of a Covered Tax Agreement, that provision shall be replaced by the provisions of paragraph 

1. In other cases, paragraph 1 shall supersede the provisions of the Covered Tax Agreement 

only to the extent that those provisions are incompatible with paragraph 1. 

There are several elements to this article which are worth drawing out: 

 if the country has not made a reservation, it must notify the provision in the bilateral treaty it 
is thinks will be affected,  

 if the two countries have notified the same provision, ‘that provision shall be replaced by the 
provisions of paragraph 1’ 

 but ‘in other cases paragraph 1 shall supersede the provisions of the Covered Tax 
Agreement only to the extent that those provisions are incompatible with paragraph 1’ 

 on the drafting, it seems there are potentially 2 different situation which could be ‘other cases’: 
o one country has made a reservation for art 4(1),  
o the two countries have notified different provisions as the provisions being affected. 

 

It is not clear to me that the first situation is not covered by art 4(4).  If that is correct, then the idea 

that one country can veto is not borne out.  Instead, we would have to decide just how and how much 

of art 4(4) of the France DTA is, ‘incompatible with’ MLI art 4(1). 

Article 6 poses similar problems that have to be negotiated: 

 art 6(1) sets out language which countries that have signed the MLI are expected to adopt as 
the new preamble to their covered tax agreements.  The new preamble refers to the purpose 
of the treaty as being, ‘to eliminate double taxation without creating opportunities for non-
taxation or reduced taxation’ 

 

 if the country decides that it wants the new language (ie, it has not made a reservation), it 
must, ‘notify the Depositary of whether each of its Covered Tax Agreements … contains 
preamble language described in paragraph 2 [and] the text of the relevant preambular 
paragraph.   

 

 Australia’s instrument of ratification says, ‘pursuant to Article 6(5) of the Convention, Australia 
considers that the following agreements … contain preamble language described in Article 
6(2) [and] the text of the relevant preambular paragraph is identified below.’  The table lists all 
42 Covered Tax Agreements and sets out the text of each one.  (It also rather nicely serves to 
highlight the subtle differences in language which one usually thinks of as very boilerplate –  
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Desiring to conclude a Convention for the avoidance of double taxation with 
respect to taxes on income [Switzerland] 

 
Desiring to conclude an Agreement for the avoidance of double taxation with 
respect to taxes on income and the prevention of fiscal evasion [Finland] 

 
Desiring to conclude an Agreement for the avoidance of double taxation and the 
prevention of fiscal evasion with respect to taxes on income and capital gains 
[Ireland]) 

 

 but under art 6(4) countries can also make a reservation that the new preamble language 
will, ‘not to apply to its Covered Tax Agreements …’ though it is expected to reserve only 
‘Covered Tax Agreements … that already contain preamble language describing the intent of 
the Contracting Jurisdictions to eliminate double taxation without creating opportunities for 
non-taxation or reduced taxation …’   

 

 but a country does not notify ‘its Covered Tax Agreements … that are within the scope of a 
reservation under paragraph 4 …’  The fact of a reservation must be inferred from silence.  
So, Australia’s instrument of ratification lists, ‘agreements … not within the scope of a 
reservation under Article 6(4) …’; it lists 42 Covered Tax Agreements 

 

 the lists of notifications lodged by France, New Zealand, Japan and others include Australia’s 
treaty, but the list from Poland under art 6(5) does not include its treaty with Australia so 
Poland has made a reservation under art 6(4).  The impact of this divergence appears in art 
6(5): where one country has not lodged a notification (ie, it has made a reservation), ‘the text 
described in paragraph 1 shall be included in addition to the existing preamble language …’ 
so the Australia-Poland treaty will have a preamble with 2 paragraphs: 

 
Desiring to conclude an Agreement for the avoidance of double taxation and the 
prevention of fiscal evasion with respect to taxes on income 

 
Intending to eliminate double taxation with respect to the taxes covered by this 
agreement without creating opportunities for non-taxation or reduced taxation 
through tax evasion or avoidance (including through treaty-shopping arrangements 
aimed at obtaining reliefs provided in this agreement for the indirect benefit of 
residents of third jurisdictions) 

 

 you don’t really get a sense of this from the synthesised text prepared by the ATO. It simply 
says  
 

The following paragraph 1 of Article 6 of the MLI is included in the preamble of this 
Agreement:  
 

‘Intending to eliminate double taxation … [etc]’ 
 

It is understandable that people would look at the synthesised text and jump to the conclusion 
that the treaty with Poland has a new preamble and not appreciate that the treaty now has a 
preamble with 2 paragraphs; the synthesised text only shows half the story 

4.3 Opting out of entire articles in the MLI, but only for some 

treaties, and for good reason – more reservations 

Although countries are not meant to cherry-pick their reservations, it is nevertheless possible for a 

country to decide to exclude the MLI provision in whole or part just for some countries, usually on the 

basis that there is an existing provision in the covered tax agreement, and it is –  
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 (almost) identical to the MLI provision, or 
 

 ‘tougher’ than the MLI rule, or 
 

 adequate to achieve what the country wants (and rather less than the MLI provision would 
achieve). 

 
The Explanatory Statement says  

.. in a number of cases the Convention permits a Party to reserve the right to opt out of 

applying a provision to a subset of Covered Tax Agreements in order to preserve existing 

provisions that have specific, objectively defined characteristics.  

Unlike general unconditional reservations to an entire clause (which affect all treaties of the 

Contracting State) these reservations can be selective:  

… where a Party makes one or more such reservations, all such reservations will apply as 

between the reserving Party and all Contracting Jurisdictions to the Covered Tax 

Agreements that are covered by such reservations [page 4] 

Take for example art 17 (which inserts a provision requiring the other Contracting state to make a 

compensating adjustment in a transfer pricing dispute).  Where art 17 is enlivened it applies, ‘in place 

of or in the absence of a provision that requires a Contracting Jurisdiction to make an appropriate 

adjustment to the amount of the tax charged therein …’   

Because this article is not entirely optional, a country’s power to make a reservation is more 

constrained. Under art 17(3)(a) a country may only make a reservation: 

A Party may reserve the right … for the entirety of this Article not to apply to its Covered Tax 

Agreements that already contain a provision described in paragraph 2 

Australia has made such a reservation.  Our instrument of ratification of nominates 42 treaties and 

agreements as ‘Covered Tax Agreements’; it also nominates 40 as ‘Agreements that already contain 

a provision described in Article 17(2)’: 

Pursuant to Article 17(3)(a) of the Convention, Australia reserves the right for the entirety of 

Article 17 not to apply to its Covered Tax Agreements that already contain a provision 

described in Article 17(2). The following agreements contain provisions that are within the 

scope of this reservation.  

But the treaty with France is not listed in our instrument of ratification, meaning that Australia would 

have been prepared to allow the substitution of art 17(1) of the MLI for the existing art 9(3) of the 

French treaty.  But Australia did not notify the depositary  

However, France’s instrument of ratification takes a rather different position.  It says,  

Pursuant to Article 17(4) of the Convention, France considers that the following conventions 

contain a provision described in article 17(2) 

and in item 8 it lists art 9(3) of the treaty with Australia.   
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So, while for most treaties, Australia prefers to retain the existing bilateral treaty language for 

compensating adjustments, for the treaty with France, we were happy to substitute the MLI language.  

France, on the other hand preferred the existing language. 

The obvious question is, what happens now?   

 Australia’s instrument of notification says we are reserving under art 17(3)(a) on the basis 
of our existing compensating adjustment provisions, but our list omits our treaty with France.  
I take it that means we are happy for text of MLI art 17(1) to substitute for the language of art 
9(3) in that treaty (though not for other treaties). 

 France has notified under art 17(4) that it thinks art 9(3) of the DTA is the kind of clause 
described in art 17(2).  I take it that means France is happy for text of MLI art 17(1) to 
substitute for the language of art 9(3) in Aust treaty. 

 But Australia hasn’t reserved under art 17(3)(a) or notified under art 17(4), so what 
happens?  I think both countries are happy for the new language to be substituted, but 
because Australia hasn’t included the treaty with France in its instrument of ratification, the 
part of art 17(4) is not met: it is not the case that ‘… all Contracting Jurisdictions have made 
such a notification with respect to a provision of a Covered Tax Agreement’ and so the 
consequence (‘… that provision shall be replaced by the provisions of paragraph 1’) isn't 
enlivened 

 That suggests we are in the next part of art 17(4): ‘in other cases, paragraph 1 shall 
supersede the provisions of the Covered Tax Agreement only to the extent that those 
provisions are incompatible with paragraph 1' 

 And if that is correct, what does that mean?  I would have thought art 9(3) is 
entirely compatible with art 17(1), meaning para 1 supersedes art 9(3) 'to no extent;' art 9(3) 
would live on entirely unaffected.   

It seems odd that both countries are happy to have art 17(1), the MLI provision, instead of art 9(3), but 

it seems that won't happen. 

For what it is worth, I was so surprised by this analysis that I ran it past my colleague Richard Vann 

(whom I, and much of the civilised world, regard as the fount of all knowledge on treaty matters).  I am 

pleased to say he too was a little non-plussed.  He replied with 4 pages of detailed analysis (which I 

won’t reproduce here) that he described as, ‘stream of consciousness leading to a headache.’  His 

conclusion was: 

it all depends on whether Australia France article 9(3) is within MLI article 17(2); if yes, it is 

modified, if no, it is not modified.  In other words … Australia and France need to sort it out, 

rather than driving us mad 
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5 Getting certainty – notifications  

5.1 Certainty about which provisions are being changed  

The text of the MLI is definitely very imprecise and prolix; the MLI (which is only amending treaties) is 

49 pages long; most treaties are around 30 pages; the amendment is longer than the original!  There 

are good reasons why that is so.  In part this comes about through the process by which the two 

signatories to the DTA are assured they agree which provisions in their bilateral treaty are the ones 

being amended by the MLI.  They not only have to agree to allow the MLI to amend their treaty (by 

not reserving with respect to an MLUI article), they also have to agree which provision in the covered 

tax agreement they think the MLI article is amending. 

To see the problem, consider art 4 of the MLI which proposes a new system for handling dual resident 

legal entities.  Many, though not all, treaties will have followed art 4(3) of the OECD Model (as it stood 

prior to 2017) to include an automatic rule, which always produces a definitive allocation to one State 

or the other: 

Where … a person other than an individual is a resident of both Contracting States, then it 

shall be deemed to be a resident only of the State in which its place of effective 

management is situated 

Article 4 of the MLI proposes changing the existing provision in covered tax agreements to a system 

which is not automatic, but rather is the result of a mutual agreement process, and so might end up in 

a stalemate: 

Where by reason of the provisions of a Covered Tax Agreement a person other than an 

individual is a resident of more than one Contracting Jurisdiction, the competent authorities 

of the Contracting Jurisdictions shall endeavour to determine by mutual agreement the 

Contracting Jurisdiction of which such person shall be deemed to be a resident for the 

purposes of the Covered Tax Agreement …   

In the absence of such agreement, such person shall not be entitled to any relief or 

exemption from tax provided by the Covered Tax Agreement … 

So just which article(s) in any particular bilateral treaty will be amended by art 4 of the MLI?  The 

provision in the bilateral treaty might have been numbered art 4(3) following the numbering in the 

OECD Model, but that cannot be guaranteed so the MLI could not just say, ‘art 4(3) of the Covered 

Tax Agreement is …’  The MLI might instead have identified the relevant provision by referring to ‘a 

provision of a covered agreement which is analogous to art 4(3) in the OECD Model …’ but that route 

was not chosen.   

Instead, a more generic form of words is used: 
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Paragraph 1 shall apply in place of or in the absence of provisions of a Covered Tax 

Agreement that provide rules for determining whether a person other than an 

individual shall be treated as a resident of one of the Contracting Jurisdictions in cases 

in which that person would otherwise be treated as a resident of more than one Contracting 

Jurisdiction … 

That generic form of words is not only longer, it is also imprecise.  For this reason, art 29(1) of the MLI 

requires each Contracting State to lodge, at the time of ratification, a list of ‘… notifications pursuant 

to the following provisions …’ and the list refers to the notification required under ‘Paragraph 4 of 

Article 4 (Dual Resident Entities) …’  Art 4(4) of the MLI requires –  

Each Party [to] notify the Depositary of whether each of its Covered Tax Agreements contains 

a provision described in paragraph 2 … [and] the article and paragraph number of each such 

provision… 

Australia’s instrument of ratification contains a list of the provisions we think meet the generic 

description of, ‘provisions of a Covered Tax Agreement that provide rules for determining whether a 

person other than an individual shall be treated as a resident of one of the Contracting Jurisdictions …’ 

and Australia’s list is instructive of the kind of practical difficulty involved in amending unidentified 

provisions so many bilateral treaties.  For example,  

 

 

In our treaty with … … we think art 4(1) of the MLI would be amending / 
supplanting … 

New Zealand Art 4(3) 

Italy Art 4(4) 

Mexico Art 4(5) 

Papua New Guinea Art 4(4) and art 4(5) 

Korea Art 4(4) and ‘last part of the second sentence of 
Article 25(3)’ 

Japan Article 4(3) ‘and part of Article 4(4), Protocol (4)’ 

 
 

Each other Contracting State that has nominated its treaty with Australia as a covered agreement is 

under a similar obligation to notify its view of which provision in the treaty with Australia is being 

referred to in art 4(2). 

This process (setting out a generic description, and then requiring each Contracting State to notify 

which provision in its treaty with [insert country name here] is being referred to) extends to many other 

provisions of the MLI.  Article 29 requires the parties to nominate which provisions in their bilateral 

treaty they think the MLI would be amending:  

 

This provision in the MLI requires 
each Contracting State to notify … 

… the provision in their bilateral treaty with 
country [insert name] which they consider deals 
with … 

Art 3(6) Income derived by entities treated as fiscally 
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transparent under the tax law of either 
Contracting Jurisdiction 

Art 4(4) Determining whether a dual resident entity is 
treated as a resident of one of the Contracting 
Jurisdictions  

Art 5(10) Eliminating double taxation using the exemption 
method 

Art 6(5), (6) Preamble language of the Covered Tax 
Agreement  

Art 7(17) A limitation of benefit provision or a clause 
denying treaty benefits based on a principal 
purpose test 

Art 8(4) Provisions limiting the tax rate on dividends paid 
to residents of the other State 

Art 9(7), (8) Provisions allowing the source country to tax 
gains made on the sale of shares in land-rich 
entities  

Art 10(6) Provisions in a treaty limiting treaty benefits 
where an enterprise derives income from the 
other Contracting State, but attributable to a PE 
in a third State 

Art 11(4) Saving clause 

Art 12(5), (6) Whether a PE arises from the activities of an 
agent 

Art 13(7), (8) Whether a PE is deemed to arise from activities 
that are preparatory / auxiliary 

Art 14(4) Whether a time-period element in the definition 
of PE is met in cases where a single project is 
split between multiple contract 

Art 16(6) Resolution of disputes by MAP 

Art 17(4) Provisions requiring a State to make a 
compensating adjustment where the profits 
have been taxed in the other State 

Art 23(4) Type of arbitration process 

Art 26(1) Provision offering arbitration as a means of 
settling disputes 

 

5.1.1 Notification disagreements 

Art 29 is silent about substantive consequence: what follows from making a notification; what follows 

from not making a notification; what happens if the notifications coincide; what happens if the 

notifications conflict?  Instead, the consequences of agreement and disagreement are set out in the 

substantive articles of the MLI.  

Where both parties have nominated the same article in the bilateral treaty, matters are usually 

straightforward. For example, with respect to the dual resident article, art 4(4) provides –  
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Where all Contracting Jurisdictions have made such a notification with respect to a provision 

of a Covered Tax Agreement, that provision shall be replaced by the provisions of paragraph 

1 [art 4(4)]. 

But there is always the possibility of disagreement between the 2 countries about just which provision 

in the bilateral treaty the MLI would be amending (though I have yet to notice an example for an 

Australian treaty).  The operative provisions in the MLI handle disagreement of notifications in 

different ways. 

Article 9 for example (which allows the situs country to tax gains on the sale of shares if the company 

was land-rich at any time within the last 365 days) follows one model.  Article 9(7) says, ‘each Party 

… shall notify the Depositary of whether each of its Covered Tax Agreements contains a provision 

described in paragraph 1 [but] Paragraph 1 shall apply with respect to a provision of a Covered Tax 

Agreement only where all Contracting Jurisdictions have made a notification with respect to that 

provision.’  This is a common position; in the absence of agreed notifications, the MLI article does not 

apply.   

But there is another formulation in the substantive provisions: 

[the MLI provision] shall supersede the provisions of the Covered Tax Agreement only to the 

extent that those provisions are incompatible with [the MLI provision 

According to the Explanatory Statement to the MLI, this method of reconciling inconsistent national 

notifications is limited to cases where the operative provision of the MLI purports to apply ‘in place of 

or in the absence of …’ a provision in a covered tax agreement [Explanatory Statement, p. 6].  But 

just what does ‘incompatible’ look like? 

5.1.2 No notification 

There is, finally, the possibility that a country will not make a notification with respect to a particular 

provision of the MLI.  Typically, this means, the entirety of the clause has been excluded by a 

reservation in the instrument of ratification; there is no need to notify ‘provisions of a Covered Tax 

Agreement that provide rules for …’ because the entire clause in the MLI has been vetoed and the 

provisions of a Covered Tax Agreement that provide rules for …’ wherever they may be, will continue 

operating unaffected by the MLI. 

For example, under art 4(3)(a), France has reserved for the entirety of article 4 not to apply to its 

covered tax agreements and in this situation, it does not need to make any of the notifications 

mentioned in art 4.  Art 4(4) says notifications need only be submitted only by –  

[a] Party that has not made a reservation described in subparagraph a) of paragraph 3  

5.2 Certainty about which choices / reservations have been made 

Art 29(1) requires countries to lodge with their instrument of ratification a list of, ‘notifications pursuant 

to the following provisions …’  It lists 20 specific provisions in the MLI.   
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For example, with respect to art 6, it lists art 6(3).  It gives a country a choice: 

3. A Party may also choose to include the following preamble text with respect to its Covered 

Tax Agreements that do not contain [this] preamble language … 

Desiring to further develop their economic relationship and to enhance their co-

operation in tax matters 

So if country wants to include that provision, it must lodge a notification. 

But as noted above, some decision are not notified (art 5 has to be specifically enlivened so that, in 

the absence of a notification, it is not operative) and in some cases, consequences follow from not 

notifying (in art 6, the consequence of failing to lodge a notification (or lodging a notification that is 

inconsistent with the notification of the other country) is that, ‘the text described in paragraph 1 shall 

be included in addition to the existing preamble language’). 

5.3 Getting certainty about the text of the changes 

Not only is the MLI circumlocutory with respect to identifying the provisions that are being referred to, 

it is also often circumlocutory about just what the MLI is doing.  Given that the MLI is meant to be 

amending individual portions of a covered tax agreement, one would expect to see precise language 

that details the specific amendment: what is inserted, where, and what gets removed.   

So one would expect to see a provision like art 6 which says, ‘a Covered Tax Agreement shall be 

modified to include the following preamble text …’ and it then sets out very exact text: 

Intending to eliminate double taxation with respect to the taxes covered by this agreement 

without creating opportunities for non-taxation or reduced taxation through tax evasion or 

avoidance (including through treaty-shopping arrangements aimed at obtaining reliefs 

provided in this agreement for the indirect benefit of residents of third jurisdictions) 

Article 6(2) then continues that this text,  

… shall be included in a Covered Tax Agreement in place of or in the absence of preamble 

language of the Covered Tax Agreement referring to an intent to eliminate double taxation, 

whether or not that language also refers to the intent not to create opportunities for non-

taxation or reduced taxation. 

This seems about as precise as one could get in a multilateral instrument about: 

 the language to be inserted into the bilateral treaty,  

 where it will appear, and 

 where needed, the language to be deleted to make way for the new text. 

But art 6 is not typical of the amendments being made by the MLI.  Indeed, the Explanatory Statement 

says as much: 
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13. The Convention operates to modify tax treaties between two or more Parties to the 

Convention. … it will be applied alongside existing tax treaties, modifying their application 

in order to implement the BEPS measures.  

This is a very UK way of approaching things.  If you don’t like an existing provision, just pass another 

provision, and leave both in place and expect everyone to work out just how and where the lex 

posterior changes the lex anterior. 

So the process in art 9 is much more common and much less precise about just what the MLI does.  

Article 9 is a good example of some of the difficulties involved in working out what the MLI amends 

and where.  It says, 

Provisions of a Covered Tax Agreement providing that gains derived by a resident of a 

Contracting Jurisdiction from the alienation of shares or other rights of participation in an 

entity may be taxed in the other Contracting Jurisdiction provided that these shares or rights 

derived more than a certain part of their value from immovable property (real property) 

situated in that other Contracting Jurisdiction (or provided that more than a certain part of the 

property of the entity consists of such immovable property (real property)):  

a) shall apply if the relevant value threshold is met at any time during the 365 days preceding 

the alienation; and 

b) shall apply to shares or comparable interests, such as interests in a partnership or trust (to 

the extent that such shares or interests are not already covered) in addition to any shares or 

rights already covered by the provisions. 

So what amendments does one make to a bilateral treaty to give effect to article 9?  As a starting 

point, I assume the amendments are meant to affect art 13 of a bilateral treaty and not art 6, although 

it is worth pausing.  Article 6 sometimes defines income from ‘real property’ or ‘immovable property’ in 

a way which includes ‘income from any direct interest in or over land …’ [see eg art 6(2) Canada].  But 

art 9 is limited to amending only a provision of a treaty dealing with, ‘gains derived by a resident of a 

Contracting Jurisdiction from the alienation of shares or other rights of participation in an entity …’ and 

art 6 seems not to meet this definition.  In any event, Australia’s instrument of ratification lists only 

article 13 equivalents in the notification of the provisions of Covered Tax agreements that would be 

affected. 

Art 13(4) OECD MC as it stood prior to 2017 read,  

Gains derived by a resident of a Contracting State from the alienation of shares deriving more 

than 50 per cent of their value directly or indirectly from immovable property situated in the 

other Contracting State may be taxed in that other State. 

So where does the new language added by art 9(1)(b) fit and how much if it is included?  Should the 

new art 13(4) look like this –  

Gains derived by a resident of a Contracting State from the alienation of shares or 

comparable interests deriving more than 50 per cent of their value … 
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Gains derived by a resident of a Contracting State from the alienation of shares or 

comparable interests, such as interests in a partnership or trust deriving more than 50 

per cent of their value … 

Gains derived by a resident of a Contracting State from the alienation of shares or 

comparable interests, such as interests in a partnership or trust (to the extent that 

such shares or interests are not already covered) deriving more than 5 per cent of their 

value …  

For what it is worth, the 2017 version of the OECD MC reads, 

4. Gains derived by a resident of a Contracting State from the alienation of shares or 

comparable interests, such as interests in a partnership or trust, may be taxed in the 

other Contracting State if, at any time during the 365 days preceding the alienation, these 

shares or comparable interests derived more than 50 per cent of their value directly or 

indirectly from immovable property, as defined in Article 6, situated in that other State. 

5.3.1 The work of the MLI: elaborate v. insert v. replace 

And there is final point to this discussion.  It is worth noting that in some places the MLI does different 

things – elaborate v. insert v. replace.  It may seem obvious that once all the prior steps have been 

satisfied, the MLI is meant to amend the existing bilateral treaty.  But this deserves a little more 

explanation because it is not axiomatic that an amendment will be made to a treaty just because the 

MLI has been enlivened.  And it is less than clear exactly what the change will be. 

The operative parts of the MLI employ 4 different types of language to describe the effect that the MLI 

will have on the existing treaty –  

1. in some cases the impact of the MLI is meant to elaborate an existing provision without 
replacing it: the language used is that the MLI provision ‘applies to’ a provision of a Covered 
Tax Agreement [see art 5(3), 5(5)]. So logically, the MLI provision can only apply if there is an 
existing provision to be elaborated; 

2. in some cases the impact of the MLI is meant to supplant and replace an existing provision in 
a bilateral treaty with the MLI text: the language used is that the MLI provision shall apply ‘in 
place of’ provisions of a Covered Tax Agreement [see eg art 5(7); art 12(3); art 13(5)].  Again, 
the MLI provision can only replace a provision if one already exists; 

3. in some cases the impact of the MLI will be to insert a new provision into a bilateral treaty 
that does not exist already: the language used is that the MLI provision shall apply ‘in the 
absence of’ a provision of a Covered Tax Agreement [see art 16(4)(b), (c)]. In this case, the 
MLI provision is intended only to insert a new provision; it does nothing if a provision already 
exists; 

4. in most cases the impact of the MLI is to insert or replace a provision in a bilateral treaty with 
the MLI text: the language used is that the MLI provision shall apply ‘in place of or in the 
absence of’ provisions of a Covered Tax Agreement [see eg art 3(4), 4(2), 6(2), 7(2), 7(14), 
8(2), 9(2), 9(5), 10(4), 11(2), 14(2), 16(4), etc].  This is by far the most common usage and it 
means the MLI provision will replace an existing provision if one exists, or it insert a new 
provision if no provision exists. 

These differences in usage matter substantively: does there need to be an existing provision in the 

covered tax agreement or not? 
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6 The operative provisions: Just what 

does the MLI do to our existing DTAs? 

The operative provisions of the MLI fall into 2 main groups 

 arts 3-17 make some major (but mostly minor) textual changes to the terms of an existing 
covered tax agreement, and 

 arts 18-26 insert into a covered tax agreement a regime for the mandatory binding arbitration 
of tax disputes which the competent authorities have been unable to resolve for 2 years.  
These provisions will not be examined here. 

The structure of the textual change articles [arts 3-17] follows a reasonably common template: 

 one part of the article will set out (with more or less precision) the proposed amendment or 
new provision, 

 a second part of the article will say that this adjustment is made to the article or articles in the 
existing treaty that meets this generic description, 

 a third part of the clause will set out the reservations, elections or choices that can be made 
whether to have the article at all or to have some parts but not others, and 

 a fourth part of the clause will set out the notices that have to be given to the OECD about  
o which clauses the country understands are being described, and 
o which reservations, choices or elections are being made. 

This discussion will focus on the treaties with France, Japan, New Zealand, Poland, the Slovak 

Republic and the UK since the MLI is operative only with respect to them at this date. 

6.1 Article 3 – Transparent entities 

Article 3(1) provides that treaty benefits will be granted to a non-resident only if the other contracting 

State taxes the income in the hands of someone it regards as a resident under its domestic law.  (This 

is now reflected as art 1(2) of the 2017 OECD MC.)   

Article 3(4) says this provision, ‘shall apply in place of or in the absence of [similar existing] provisions 

of a Covered Tax Agreement …’  Art 3(5)(d) allows a country to reserve for paragraph 1 not to apply 

to its Covered Tax Agreements that already contain a provision described in paragraph 4 …’  

Australia has nominated France and Japan, so the existing clauses in those treaties will not be 

affected.  Under art 3(6) Australia has notified the provisions of the treaties with Mexico, NZ and the 

US as provisions it thinks will be amended by art 3(1) 

Australia has not reserved or notified with respect to the treaty with UK or Poland, nor is either treaty 

notified under art 3(6).  The consequence is a new provision is added into these treaties in the 

absence of an existing provision. 
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6.2 Article 4 – Dual resident entities 

Art 4(1) provides that the exclusive residence of dual-resident artificial entities (for purposes of the 

treaty) will be decided by agreement between competent authorities, not POEM.   

Article 4(2) says this provision shall apply in place of ‘rules for determining whether a person other 

than an individual shall be treated as a resident of one of the Contracting Jurisdictions in cases in 

which that person would otherwise be treated as a resident of more than one Contracting Jurisdiction’.  

Under art 4(4) Australia has notified provisions of all its treaties (except the treaty with the US) as 

provisions it thinks will be amended by art 4(1). Since the US has not signed the MLI, there can be 

impact on that treaty.  

Under art 4(3)(d) Australia has decided it wants the text, ‘In the absence of such agreement, such 

person shall not be entitled to any relief or exemption from tax provided by the Covered Tax 

Agreement’ to substitute for the last sentence of art 4(1). 

6.3 Article 6 – Purpose of a covered tax agreement 

Article 6(1) proposes a new preamble to our income tax treaties: 

Intending to eliminate double taxation with respect to the taxes covered by this agreement 

without creating opportunities for non-taxation or reduced taxation through tax evasion or 

avoidance (including through treaty-shopping arrangements aimed at obtaining reliefs 

provided in this agreement for the indirect benefit of residents of third jurisdictions)  

This text would apply, ‘in place of or in the absence of preamble language of the Covered Tax 

Agreement referring to an intent to eliminate double taxation [and] whether or not that language also 

refers to the intent not to create opportunities for non-taxation or reduced taxation …’ 

Australia has not listed any reservations and has notified all 42 treaties as treaties that ‘contain 

preamble language described in Article 6(2)’ which would prima facie be amended by art 6(1).  But, as 

noted above, Poland has not listed the treaty with Australia as ‘agreements [that] contain preamble 

language described in Article 6(2)’ so the ‘absence of agreement’ clause in art 6(5) operates and so 

the treaty with Poland will have both preamble clauses: 

Desiring to conclude an Agreement for the avoidance of double taxation and the prevention of 

fiscal evasion with respect to taxes on income [existing] 

Intending to eliminate double taxation with respect to the taxes covered by this agreement 

without creating opportunities for non-taxation or reduced taxation through tax evasion or 

avoidance (including through treaty-shopping arrangements aimed at obtaining reliefs 

provided in this agreement for the indirect benefit of residents of third jurisdictions) [inserted] 

Australia also elected to adopt art 6(3) and include in the preamble, 
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Desiring to further develop their economic relationship and to enhance their co-operation in 

tax matters 

Poland’s instrument of ratification does not make this choice and so the clause is not added into the 

Polish treaty.  It is added into the UK, Japan, Slovak Republic, France and NZ, for example, because 

they also made this choice. 

6.4 Article 7 – Prevention of treaty abuse 

Article 7(1) inserts a clause which will deny treaty benefits for, ‘an item of income … if it is reasonable 

to conclude … that obtaining that benefit was one of the principal purposes of any arrangement or 

transaction that resulted directly or indirectly in that benefit, unless it is established that granting that 

benefit in these circumstances would be in accordance with the object and purpose of the relevant 

provisions of the Covered Tax Agreement.’  This is now art 29(9) of the OECD MC 2017. 

This clause would apply, ‘in place of or in the absence of provisions of a Covered Tax Agreement that 

deny all or part of the benefits … where the principal purpose or one of the principal purposes of any 

arrangement or transaction, or of any person concerned with an arrangement or transaction, was to 

obtain those benefits.’   

Under art 7(17), Australia has notified 11 agreements as treaties which contain a provision described 

in Article 7(2).  Interestingly, the listed provisions are often in art 10, 11 and 12 where limited denial of 

benefits clause operate just for dividends, interest and royalties.  But we have listed only our treaties 

with NZ, Japan and the UK so provisions in those treaties will be replaced.  ATO’s synthesised text 

shows provisions in art 10, 11 and 12 as excised proposes and a new provision inserted at the end of 

the treaty. 

The treaties with France, Poland and Slovak Republic are not listed as treaties with similar provisions 

and so new text will be inserted.  In the case of the Polish treaty, for example, the ATO’s synthesised 

text proposes it as an insertion between Art 27 (Consular Officials) and Art 28 (Entry into Force). 

Australia has also chosen to adopt art 17(4) which allows the competent authorities to reinstate a 

denied benefit.  But Australia’s instrument of ratification is silent on art 7(6) – the provision which 

allows a country to choose to adopt the simplified limitation on benefits clause, and so that clause is 

not enlivened. 

6.5 Article 8 – Dividend transfer transactions 

Article 8(1) provides that the provisions of treaty which exempt or limit the tax rate on dividends, ‘shall 

apply only if the ownership conditions described in those provisions are met throughout a 365-day 

period that includes the day of the payment of the dividends …’  This is now reflected in art 10(2)(a) of 

the OECD MC 2017. 

Article 8(2) says this provision will apply, ‘in place of or in the absence of a minimum holding period in 

provisions of a Covered Tax Agreement.’   
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Australia has adopted art 8 with no reservations and has notified 19 agreements (including France, 

Japan, NZ and the UK) as treaties with such a provision that would be affected by the MLI.   

But Australia did not notify any provision in the treaties with Poland and the Slovak Republic.  Art 8(4) 

says, in that case, art 8(1) is not inserted into the treaty: ‘paragraph 1 shall apply with respect to a 

provision of a Covered Tax Agreement only where all Contracting Jurisdictions have made such a 

notification with respect to that provision.’ 

6.6 Article 9 – Capital gains from indirect sales of real property  

Article 9 will amend the portion of article 13 of a bilateral treaty dealing with indirect sales of real 

estate in a country (ie, sales of interests in land-rich entities) in two ways:   

 the provision will apply if the entity was land-rich at any time during the 365 days preceding 
the disposal, and 

 the provision extends to interests in partnerships and trusts (as well as shares in companies. 

It is now seen in art 13(4) OECD MC 2017. 

Article 9(1) applies, ‘in place of or in the absence of a minimum holding period in provisions of a 

Covered Tax Agreement …’  Australia has notified that all 42 of its Covered Tax Agreements contain 

such a clause. 

Under art 9(6), Australia has not expressed any reservation about art 9(1)(a). Consequently, 

Australia’s existing provisions will be amended. 

But the instrument of ratification says, under art 9(6)(1)(e) Australia has reserved the right for art 

9(1)(b) not to apply to the Covered Tax Agreements that already contain references to the alienation 

of interests other than shares. The list includes the treaties with France, Japan, NZ the Slovak 

Republic and the UK.  Poland has not made a reservation and so the treaty will be amended to deal 

with trust and partnership interests. 

Article 9(4) offers countries a choice to set the threshold for an entity to be land-rich at 50%.  Under 

art 9(8), Poland chose to apply art 9(4), but Australia has not made that choice.  Consequently, the 

synthesised text prepared by the ATO does not show any level for deciding whether a company etc is 

land rich.  Presumably this allows Div 855 to set the claim to tax. 

6.7 Article 11 – Treaties not to restrict a country’s right to tax its own 

residents 

Article 11 inserts as US-style ‘savings clause’: that a treaty does not affect the right of Contracting 

state to tax its own of its residents according to its domestic laws, although the contracting state must 

deliver the benefits specifically granted to residents under the treaty such as corresponding 

adjustment, foreign tax credits, teachers article, non-discrimination and rights to seek mutual 

agreement proceedings for disputes.  It is now art 1(3) of the OECD MC 2017. 
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Article 11(1) applies, ‘in place of or in the absence of provisions of a Covered Tax Agreement stating 

that the Covered Tax Agreement would not affect the taxation by a Contracting Jurisdiction of its 

residents.’ 

Australia has adopted Article 11 without reservation, but France and Japan have lodged a 

reservation for the entire clause not apply and so it seems the provision will not be inserted into those 

treaties.   

Under art 11(4) Australia notified 9 treaties as containing provisions that would be affected by art 9(1) 

but only the treaty with the UK is relevant here; the treaties with NZ, the Slovak Republic and Poland 

are not mentioned.  The instrument deposited by Poland does not mention art 11 but the ATO’s 

synthesised text includes art 11(1) into these treaties. 

6.8 Article 13 – Artificial avoidance of permanent establishment 

status through the specific activity exemptions 

Article 13 offers 2 models for tightening the definition of PE and Australia has chosen Option A:  

regardless of what the treaty says, a place of business shall only be deemed not to be a PE if the 

activity conducted at the place of business is of a preparatory or auxiliary character.  This is now art 

5(4.1) of the OECD MC 2017. 

Under art 13(5), this provision, ‘shall apply in place of the relevant parts of provisions of a Covered 

Tax Agreement that list specific activities that are deemed not to constitute a permanent 

establishment even if the activity is carried on through a fixed place of business …’ 

And art 13(4) imposes a further tightening of the definition of PE: where specific activities are deemed 

not to constitute a PE, the provision shall not apply [ie, a PE remains] if at some other place the 

enterprise or a closely related enterprise carries on business at a place that is a PE or if the overall 

activity carried on at both places is not preparatory or auxiliary, provided the business activities are 

complementary parts of a cohesive business operation. 

Australia has notified all 42 treaties as containing provisions which would be affected, but: 

 Poland has reserved for the entirety of clause 13 not to apply to its treaties, and 

 while Australia chose Option A, France chose Option B. 

So these 2 treaties are unaffected.  Under art 13(7), ‘an Option shall apply with respect to a provision 

of a Covered Tax Agreement only where all Contracting Jurisdictions have chosen to apply the same 

Option …’ 

Under art 13(6)(b), Australia reserved for the provision not to apply to 3 treaties, including NZ.  The 

UK instrument of ratification does not nominate which Option they are choosing.  The ATO has 

interpreted this to mean only the art 13() amendment is enlivened. 

Which leaves Japan, NZ and the Slovak Republic as potentially affected. 
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6.9 Article 14 – Splitting-up of contracts  

Article 14(1) provides that, for purpose of time limit rule in art 5(3) of the PE definition, periods of work 

done on building or construction-related contracts exceeding 30 days done by a single entity or by 

several closely related entities are aggregated. 

Australia has adopted Article 14 but has reserved for art 20(3) of the Norway treaty (Norway has 

signed but has yet to ratify the MLI).   France, Poland and Japan have reserved for art 14 not to apply 

to their treaties. 

Australia has notified 10 treaties as containing provisions that may be affected by the provision 

including NZ, and the UK.  Slovak Republic is not notified but will be affected. 

6.10  Article 16 – Mutual agreement procedure 

Article 16 sets out the text of art 25 (the mutual agreement procedure provisions) of the OECD MC as 

it stood after the 2014 amendments.  It makes no substantive changes to the text of the OECD MC 

2014.  So why is this article in the MLI? 

The Explanatory Note puts it this way, ‘article 16 would allow Parties to modify their Covered Tax 

Agreements, to incorporate the contents of Article 25(1) through (3) of the OECD Model Tax 

Convention …’ presumably on the assumption that some treaties are based on pre-2014 text or 

otherwise deviate from the OECD Model in important ways. 

But the process of inserting, reserving and notifying bits of art 16 is excruciating because these things 

are done sentence by sentence.   

In art 16(4), individual sentences taken from art 16(1)-(3) are inserted into the text of existing bilateral 

treaties at various places in substitution for the text appearing there. 

Australia has nominally adopted art 16 but art 16(5) gives enormous flexibility in the reservations 

offered to countries – they can make reservations sentence by sentence.   

And countries have to notify which sentence in their existing treaty they believe would be affected by 

each sentence of arts 16(1)-(3).   

To get a sense of just how difficult this will be I have set out below the entry which the OECD’s 

matching database generates to describe just how MLI art 16 will affect art 24 of the France treaty: 

Article 24(1) 1st [sentence] would be replaced by the first sentence of Article 16(1). 

The second sentence of Article 16(1) would not apply.  

The first sentence of Article 16(2) would not apply.  

The second sentence of Article 16(2) would not apply.  

The first sentence of Article 16(3) would not apply.  

The second sentence of Article 16(3) would not apply. 
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6.11  Article 17 – Corresponding adjustments  

Article 17 provides that there must be compensating adjustments in transfer pricing cases.  Again, it is 

no different to the text of art 9(2) of the OECD MC 2014 and so one wonders it was necessary to 

include it in the MLI.  The provision would apply, ‘in place of or in the absence of a provision that 

requires a Contracting Jurisdiction to make an appropriate adjustment …’ 

Australia has adopted Article 17 but has made a bulk reservation under art 17(3)(a) not to apply art 

17 to Covered Tax Agreements that already contain an existing MAP provision, and we have 

nominated every treaty except Italy. 
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7 APPENDIX - Key dates and documents 

 
19 July 2013.  OECD released the BEPS Action Plan: OECD, Action Plan on Base Erosion and Profit 
Shifting (Paris, OECD, 2013).  It includes Action 15: 
 

Develop a multilateral instrument.  Analyse the tax and public international law issues 
related to the development of a multilateral instrument to enable jurisdictions that wish to do 
so to implement measures developed in the course of the work on BEPS and amend 
bilateral tax treaties. On the basis of this analysis, interested Parties will develop a 
multilateral instrument designed to provide an innovative approach to international tax 
matters, reflecting the rapidly evolving nature of the global economy and the need to adapt 
quickly to this evolution. 

 
2013-14.  The OECD convenes a Group of Experts to examine the feasibility of a multilateral 
instrument along the lines being envisaged.  It comprises tax experts and experts in public 
international law, including members of the UN International Law Commission. 
 
16 September 2014.  OECD releases an initial paper outlining the proposal in more detail: 
OECD/G20 Base Erosion and Profit Shifting Project, Developing a Multilateral Instrument to Modify 
Bilateral Tax Treaties; Action 15: 2014 Deliverable (Paris, OECD, 2014).  The document recommends 
the establishment of an Ad Hoc Group to, ‘develop a multilateral instrument to modify bilateral tax 
treaties …’ (page 11).  Membership of the Ad Hoc Group would be open to all States on an equal 
footing.  Unlike the Group of Experts, these individuals were delegates were not independent subject 
matter experts but delegates chosen from participating countries. 
 
10 February 2015.  OECD prepares a mandate for the Ad Hoc Group: see OECD/G20 Base Erosion 
and Profit Shifting Project, Action 15: A Mandate for the Development of a Multilateral Instrument on 
Tax Treaty Measures to Tackle BEPS (Paris, OECD, 2015): 
 

… to develop a multilateral instrument to modify existing bilateral tax treaties in order to 
swiftly implement the tax treaty measures developed in the course of the OECD-G20 BEPS 
Project (page 6) 

 
The mandate is considered at the meeting of G20 Finance Ministers and Central Bank Governors in 
Istanbul who resolve to, ‘endorse the mandate to develop a multilateral instrument to streamline the 
implementation of the tax treaty-related BEPS measures’: 
https://www.mof.go.jp/english/international_policy/convention/g20/150210.htm  
 
27 May 2015. The first meeting of the Ad Hoc Group is held in Paris: 
http://www.oecd.org/tax/treaties/work-underway-for-the-development-of-the-beps-multilateral-
instrument.htm. It comprises over 80 countries, including Australia. 
 
The Ad Hoc Group established a Sub-Group on Arbitration for the purpose of developing the 
arbitration provisions of the multilateral instrument.  27 countries participated as members of the Sub 
Group. 
 
5 October 2015.  OECD releases the final BEPS reports, including the report on Action 15: 
OECD/G20 Base Erosion and Profit Shifting Project, Developing a Multilateral Instrument to Modify 
Bilateral Tax Treaties; Action 15: 2015 Final Report (Paris, OECD, 2015).   
 
31 May 2016. The Ad Hoc Group invites submissions on a number of technical issues arising from the 
development of a multilateral instrument [http://www.oecd.org/tax/treaties/discussion-draft-beps-
multilateral-instrument.htm] but a draft of the text of the MLI is not released.  The listed technical 
issues are: 
 

https://www.mof.go.jp/english/international_policy/convention/g20/150210.htm
http://www.oecd.org/tax/treaties/work-underway-for-the-development-of-the-beps-multilateral-instrument.htm
http://www.oecd.org/tax/treaties/work-underway-for-the-development-of-the-beps-multilateral-instrument.htm
http://www.oecd.org/tax/treaties/discussion-draft-beps-multilateral-instrument.htm
http://www.oecd.org/tax/treaties/discussion-draft-beps-multilateral-instrument.htm
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 which existing provision that serve the same purpose as the BEPS measures should replaced 
or retained 

 

 the model for the provisions dealing with mandatory binding arbitration  
 

 the types of guidance that should be developed to help taxpayers to understand the operation 
of the multilateral instrument  

 

 how to ensure consistent application and interpretation of the provisions of the multilateral 
instrument 

 
The Ad Hoc Group also announces a public consultation meeting on the multilateral instrument to be 
held in Paris on 7 July 2016.  
 
4 July 2016.  OECD publishes a compilation of the comments received in response to the May 
invitation for submissions: OECD, Comments Received on Public Discussion Draft: BEPS ACTION 
15: Development of a Multilateral Instrument to Implement the Tax Treaty related BEPS Measures 
(OECD, Paris, 2016). It is more than 200 pages long.  Many respondents note the problem of 
commenting on a document that hasn’t been released: eg, ‘this discussion draft is highly unusual in 
that there is no draft language for stakeholders to comment on’ [Submission of the United States 
Council for International Business]. 
 
7 July 2016. Public consultation meeting held in Paris. 
 
24 November 2016.  OECD releases: 
 

 the text of the Multilateral Convention to Implement Tax Treaty Related Measures to Prevent 
Base Erosion and Profit Shifting (‘MLI’) [http://www.oecd.org/tax/treaties/multilateral-
convention-to-implement-tax-treaty-related-measures-to-prevent-BEPS.pdf] and  

 

 an accompanying Explanatory Statement to the Multilateral Convention to Implement Tax 
Treaty Related Measures to Prevent Base Erosion and Profit Shifting (‘Explanatory 
Statement’) [http://www.oecd.org/tax/treaties/explanatory-statement-multilateral-convention-
to-implement-tax-treaty-related-measures-to-prevent-BEPS.pdf].  

 
The MLI consists of 26 articles, four of which were in effect mandatory for all countries which decide 
to sign the MLI (the so-called ‘minimum standards’): 
 

 Art 6: changes to the Preamble of the treaty 
 

 Art 7: the introduction of a principal purpose test or simplified limitation on benefits clause into 
a treaty 

 

 Art 16: measures to assist in enhancing mutual agreement procedures for the resolution of 
disputes 

 

 Art 17: a requirement to include compensating adjustments 
 
The remaining 22 articles are all optional, and often contain options within options. 
 
26 November 2016.  The Minister for Revenue and Financial Services issues a non-committal media 
release announcing the release of the MLI (‘The objective of the Convention is to enable countries, 
like Australia, to swiftly modify their bilateral tax treaties to implement the OECD/G20 BEPS 
recommendations’) and announcing ‘Treasury will release a discussion paper on the Convention 
shortly …’: http://kmo.ministers.treasury.gov.au/media-release/104-2016/  
 
19 December 2016.  Treasury releases a consultation paper [Treasury, Australia’s adoption of the 
BEPS Convention (Multilateral Instrument) - Consultation Paper (2016)] on the MLI which, ‘seeks your 
views on the potential impacts of Australia adopting the MLI’:  

http://www.oecd.org/tax/treaties/multilateral-convention-to-implement-tax-treaty-related-measures-to-prevent-BEPS.pdf
http://www.oecd.org/tax/treaties/multilateral-convention-to-implement-tax-treaty-related-measures-to-prevent-BEPS.pdf
http://www.oecd.org/tax/treaties/explanatory-statement-multilateral-convention-to-implement-tax-treaty-related-measures-to-prevent-BEPS.pdf
http://www.oecd.org/tax/treaties/explanatory-statement-multilateral-convention-to-implement-tax-treaty-related-measures-to-prevent-BEPS.pdf
http://kmo.ministers.treasury.gov.au/media-release/104-2016/
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https://treasury.gov.au/consultation/australias-adoption-of-the-oecd-multilateral-instrument/. Treasury 
later releases 8 submissions. 
 
7 June 2017. MLI opens for signing on 7 June 2017.  The OECD also releases: 
 

 Legal Note on the Functioning of the MLI under Public International Law: 
http://www.oecd.org/tax/treaties/legal-note-on-the-functioning-of-the-MLI-under-public-
international-law.pdf  

 

 Step-by-step Overview application of the MLI: http://www.oecd.org/tax/treaties/step-by-step-
tool-on-the-application-of-the-MLI.pdf  

 

 Frequently Asked Questions of the Multilateral Instrument (MLI): 
http://www.oecd.org/tax/treaties/MLI-frequently-asked-questions.pdf  

 

 Flowchart of the Application of MLI Provisions: http://www.oecd.org/ctp/treaties/application-
toolkit-multilateral-instrument-for-beps-tax-treaty-measures.htm  

 
Australia signs the MLI and lodges a document [http://www.oecd.org/tax/treaties/beps-mli-position-
australia.pdf] with the OECD Secretariat which sets out, ‘a provisional list of expected reservations 
and notifications to be made by Australia.’ It sets out Australia’s preliminary views on: 
 

 covered treaties – we nominate all existing treaties except Germany; 
 

 provisions of the MLI which will not be adopted – we nominate the PE provisions in articles 10 
(dealing with PEs in third countries) and 12 (PE arising from commissionaire arrangements); 

 

 notification to the treaty partners which provisions in each covered treaty we think the MLI is 
referring to; 

 

 the many instances where we wish to retain the existing provisions in our bilateral treaty 
instead of having the MLI rule; 

 

 for other articles, the various choices, options and elections which Australia prefers. 
 
8 June 2017.  Joint Press Release is issued by the Minister for Finance and the Minister for Trade, 
Tourism and Investment saying Australia has signed the MLI and the government expects, ‘the 
Convention will modify 30 of Australia’s bilateral tax treaties’ listing Argentina, Belgium, Canada, 
Chile, China, the Czech Republic, Denmark, Fiji, Finland, France, Hungary, India, Indonesia, Ireland, 
Italy, Japan, Malta, Mexico, the Netherlands, New Zealand, Norway,  Poland, Romania, Russia, 
Singapore, the Slovak Republic, South Africa, Spain, Turkey and the United Kingdom. 
 
8 February 2018.  Treasury releases an Exposure Draft of the Bill and the Explanatory Memorandum 
for legislation to enact MLI into domestic law: https://treasury.gov.au/consultation/c2018-t259216/.  
Treasury releases 2 submissions.  
 
1 July 2018.  The MLI entered into force as an international instrument on 1 July 2018 (ie, 3 complete 
calendar months after Slovenia became 5th country to deposit its instrument of ratification with OECD 
in March 2018) – see art 34 – Entry into Force 
 
24 August 2018.  MLI is given effect in Australian law by Treasury Laws Amendment (OECD 
Multilateral Instrument) Act 2018 which received Royal Assent on 24 August 2018.  The Act 
commenced operation on that day. 
 
26 September 2018.  Australia deposited its instrument of ratification of the MLI with OECD: 
http://www.oecd.org/tax/treaties/beps-mli-position-australia-instrument-deposit.pdf. The instrument 
sets out the definitive ‘list of reservations and notifications made by Australia upon deposit of the 
instrument of ratification ...’  As well as the German treaty, Australia decides to omit the Agreement 
with Taipei / Taiwan 
 

https://treasury.gov.au/consultation/australias-adoption-of-the-oecd-multilateral-instrument/
http://www.oecd.org/tax/treaties/legal-note-on-the-functioning-of-the-MLI-under-public-international-law.pdf
http://www.oecd.org/tax/treaties/legal-note-on-the-functioning-of-the-MLI-under-public-international-law.pdf
http://www.oecd.org/tax/treaties/step-by-step-tool-on-the-application-of-the-MLI.pdf
http://www.oecd.org/tax/treaties/step-by-step-tool-on-the-application-of-the-MLI.pdf
http://www.oecd.org/tax/treaties/MLI-frequently-asked-questions.pdf
http://www.oecd.org/ctp/treaties/application-toolkit-multilateral-instrument-for-beps-tax-treaty-measures.htm
http://www.oecd.org/ctp/treaties/application-toolkit-multilateral-instrument-for-beps-tax-treaty-measures.htm
http://www.oecd.org/tax/treaties/beps-mli-position-australia.pdf
http://www.oecd.org/tax/treaties/beps-mli-position-australia.pdf
https://treasury.gov.au/consultation/c2018-t259216/
http://www.oecd.org/tax/treaties/beps-mli-position-australia-instrument-deposit.pdf
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14 November 2018.  The OECD releases a note, Guidance for the Development of Synthesised 
Texts: http://www.oecd.org/tax/treaties/beps-mli-guidance-for-the-development-of-synthesised-
texts.pdf.  The OECD also releases a note on the meaning and operation of art 35 which deals with 
the entry into effect of the MIL: http://www.oecd.org/tax/treaties/beps-mli-secretariat-note-entry-into-
effect-under-article-35-1-a.pdf  
  
1 January 2019.  The operative provisions of the MLI start operating for Australian withholding tax 
purposes [art 35] 
 
The provisions dealing with arbitration of disputes start operating [‘cases presented to the competent 
authority of a Contracting Jurisdiction … on or after the later of the dates on which this Convention 
enters into force for each of the Contracting Jurisdictions to the Covered Tax Agreement [art 36(1)]. 
 
February 2019.  The ATO starts releasing synthesised texts of existing treaties with the impacts of 
the MLI shown. 
 
1 July 2019.  The operative provisions of the MLI will start operating for Australian income tax 
purposes [art 35] 
 
 
 

http://www.oecd.org/tax/treaties/beps-mli-guidance-for-the-development-of-synthesised-texts.pdf
http://www.oecd.org/tax/treaties/beps-mli-guidance-for-the-development-of-synthesised-texts.pdf
http://www.oecd.org/tax/treaties/beps-mli-secretariat-note-entry-into-effect-under-article-35-1-a.pdf
http://www.oecd.org/tax/treaties/beps-mli-secretariat-note-entry-into-effect-under-article-35-1-a.pdf

