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1 Overview 

This year marks the 20th anniversary of the passing of the A New Tax System (Goods and Services) 

Tax Act 1999 (the GST Act).  Having been created through a series of political compromises, the 

GST Act has since gone through a range of amendments to ensure it better reflects the broad based 

consumption tax first proposed some 25 years before it was enacted.    

This paper has been set up to give a brief overview of the history of the GST Act coming into being, 

and then analyses its  formative years.  While trying to create an accurate portrayal of the difficulties 

that arose through its initial operation, the paper provides an overview of the early case law and 

reluctance of numerous Governments to enact meaningful amendments to the Act with an overview of 

key amendments that eventually had to be made.  

The third part of the paper focuses on the current developments and recent changes in the GST Act.  

As an overview, the current focus of the Australian Taxation Office (ATO) appears to surround the 

treatment of cross-border transactions and the effect they can have on the Australian Goods and 

Services Tax (GST).  Other developments of interest include additional withholding requirements in 

residential property transactions and a reverse charge in the precious metals industry, both of which 

shift responsibilities onto recipients.   

Part four of the paper then considers the areas of particular interest to the ATO.  It highlights the 

areas of increased scrutiny from the ATO and provides an insight into the basis for the amplified 

analysis.   

The paper then concludes with a brief assessment of where the GST system might be heading.  

Having looked at the history of the Act and the current issues and developments, the paper offers an 

overview of the areas that can still be considered a source of major confusion for taxpayers and could 

well deserve attention going forward.   
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2 Where have we come from? 

2.1 Pre-GST Act Political History 

Before this paper dives into an examination of the recent developments and future prospects of the 

Australian Goods and Services Tax (GST), it will first consider the history and political policy that 

eventually led to the implementation of A New Tax System (Goods and Services) Tax Act 1999 (the 

GST Act).  

Prior to the GST Act receiving royal assent on 8 July 1999, the concept of a broad consumption 

based tax was frequently and heavily debated among and between both sides of Parliament.  The 

introduction of an indirect tax was often touted with the objective of lowering direct taxes and creating 

more revenue for the Government.1  Although consumption based taxes were considered a 

sustainable source of revenue that has minimal impact on businesses and households, Governments 

were reluctant to enact a broad tax on goods and services.  Historically, consumption based taxes 

targeted negative externalities (most prominently fuel, alcohol and tobacco excises), and therefore 

affected those in lower economic groups more than higher income groups.2  As a result, a broad 

based consumption tax found it difficult to carry any significant political favour as it seemed to 

disadvantage those same taxpayers. 

2.1.1 The Asprey Review  

Under its chairman, the Honourable Mr Justice K. W. Asprey, the Taxation Review Committee (which 

subsequently became known as the Asprey Committee) lead a review into Australia's taxation system 

in 1972.  It was their objective to offer alternative taxation policies that would balance the need for 

efficiency, fairness and simplicity, without relying on a high marginal tax rate.3  

The Committee's main recommendation was a 5% value-added tax that would be included on a broad 

range of goods.  Rather than relying on excises, the tax would be applied at the retail level and would 

cover food, clothing and services.  At the time, only some limited sectors with positive externalities 

were to be exempt from the tax.  The policy rationale behind the Committee perspective is further 

explained in Michael Evans, CTA's 2018 Tax Institute Paper "20 years after ANTS – is there a hole in 

the bucket?".  However, for our purposes, all that is significant is that the review focused on creating a 

fair, efficient and simple system that could be enacted but was never  implemented. 

                                                      

1 Asprey K. W, Parsons R. W. Report of Commonwealth Taxation Review Committee, 31 January 1975, the Australian 

Government Publishing Service, Canberra, 1975 (the Asprey Review).   
2 Evans M. 20 years after ANTS – is there a hole in the bucket?, 13-14 September 2018, The Tax Institute - National GST 

Intensive, 2018.  
3  Asprey K. W, Parsons R. W., above n 1. 
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2.1.2 RATS White Paper and the Implementation of GST 

The idea of a consumption based tax was put back on the political agenda by the Treasurer Paul 

Keating in 1985 thanks to the release of the Reform of the Australian Taxation System (RATS) White 

Paper. It remained at the time that the only significant 'consumption taxes' were collected as excises 

and were not taxes on household consumption per se.  The RATS paper recommended three options, 

with the third focusing largely on the replacement of the current wholesale sales tax with a broad 

based consumption tax of 12.5%.  

Following the RATS White Paper was the Federal Opposition's 1991 Fightback!4 policy reform.  The 

650-page economic policy package proposed by John Hewson sought to introduce GST at a 15% 

rate.  However, Labor Prime Minister Paul Keating successfully mounted a campaign against the 

Fightback package and won the subsequent federal election.  

Having lead the Liberal Government to power in 1996, and coupled with a weakening sales tax, the 

Howard government proposed a broad-based tax on household consumption, the revenue of which 

would be re-distributed to State and Territories.  Unlike the previous policies mentioned above the 

reform did not focus on reducing direct tax in favour of an indirect levy, but rather focused on 

removing the reliance of the States on Commonwealth grants by redistributing the revenue gained 

from the consumption tax.  It was not envisioned to be a factor in businesses or households making 

commercial decisions and was designed so as to be as efficient as possible for suppliers.5 

Eighteen months after Mr Howard promised to never introduce GST if elected Prime Minister, the re-

elected Howard Government started planning a comprehensive reform of the Australian tax system.  

In August 1998, the ANTS White Paper6 was circulated and provided the Commonwealth with the 

broad 10% value added tax that is still in place some twenty years after the fact.7  

2.2 Early Difficulties for the GST  

Even before the GST Act was implemented on 1 July 2000, the Government had difficulties passing 

the Bill.  As a result of political compromise, the Government was eventually able to bring in the GST 

by siding with the Australian Democrats and granting most food GST-free treatment.  It is important to 

note that even from the very start, the key decisions made in respect of the GST Act were 

manipulated by political uncertainty, international experiences and through situations unique to 

Australia (such as complex financial supplies and insurance regimes).8  

The initial difficulty in bringing about the GST Act set the tone for the Government, who then displayed 

a reluctance to admit that the GST Act had its flaws.   

                                                      

4 Fightback! Taxation and Expenditure Reform for Jobs and Growth. The Liberal and National parties' plan to rebuild and 

reward Australia, 21 November 1991. 
5 C Peacock (ed), GST in Australia, Looking forward from the first decade  (Thomson Reuters, 2011), 64. 
6 Treasury, Tax reform: Not a New Tax, A New Tax System. The Howard Government's plan for a New Tax System. Circulated 

by the Honourable Peter Costello M.P. Treasurer of the Commonwealth of Australia. August 1998. 
7 Ibid. 
8 C Peacock (ed), above n 5, 63. 



Geoff Mann, CTA Where Are We With GST and Where Could We Be Going? 

© Geoff Mann, CTA 2019 7 

2.2.1 Governments' Reluctance to Amend  

Chart 1 highlights the trend in ATO Rulings since the inception of the GST alongside the number of 

amendments in the GST Act.  As stated, a reluctance to amend the GST Act contributed to the need 

for a number of ATO Rulings in the first year of the consumption based tax as the ATO sought to 

cover any gaps in the operation of the GST Act.   

Chart 1 - ATO GST Rulings and GST Amending Act 2000 – 2018.9 

 

Take for example the "Margin Scheme" provisions.  The Margin Scheme was the subject of a number 

of  Taxpayer Alerts. Each Taxpayer Alert was aimed at discouraging taxpayers from using the Margin 

Scheme in such a manner that was "not intended by the legislature" prior to any amendment to the 

legislation.  Eventually, the Tax Laws Amendment (2005 Measures No. 2) Act 2005 addressed some 

of the issues arising under the Margin Scheme.  The Margin Scheme was subsequently amended in 

2008 under the Tax Laws Amendment (2008 Measures No.5) Act 2008. 

Table 1 – ATO publications dealing with inappropriate application of the Margin Scheme prior 

to the Tax Laws Amendment (2005 Measures No. 2) Act 2005 

ATO Taxpayer alerts and GST Rulings 

Taxpayer Alert  Non-arm's length arrangements using Goods and Services Tax (GST) cash / non-cash 

accounting methods to obtain a GST benefit. 

Taxpayer Alert Avoidance of Goods and Services Tax (GST) on the sale of new residential premises. 

Taxpayer Alert Use of the Grouping provisions of the GST Act to avoid Goods and Services Tax (GST) on the 

sale of new residential premises. 

                                                      

9 ATO GST Rulings sourced from the Australian Taxation Office website and GST Amending Acts sourced from the 

amendment history in A New Tax System (Goods and Services Tax) Act 1999. 

0

5

10

15

20

25

30

35

40

ATO Rulings and Amending Acts

ATO Rulings

Amending Acts



Geoff Mann, CTA Where Are We With GST and Where Could We Be Going? 

© Geoff Mann, CTA 2019 8 

Taxpayer Alert Use of the Grouping provisions and the Margin Scheme to avoid or reduce the Goods and 

Services Tax (GST) on the sale of new residential premises. 

Taxpayer Alert Use of the Going Concern provisions and the Margin Scheme to avoid or reduce the Goods and 

Services Tax (GST) on the sale of new residential premises. 

GST Ruling  Goods and services tax: arrangements of the kind described in Taxpayer Alerts TA 2004/5 and 

TA 2004/7: use of the Grouping or Margin Scheme provisions of the GST Act to avoid or reduce 

the Goods and Services Tax on the sale of new residential premises. 

GST Ruling GSTR 2005/5W: Goods and services tax: arrangements of the kind described in Taxpayer Alert 

TA 2004/8: use of the Going Concern provisions and the Margin Scheme to avoid or reduce the 

Goods and Services Tax on the sale of new residential premises. 

2.2.2 GST Cases 

Chart 2 provides an overview of the cases heard at each level over the existence of the GST.  Over 

time, the case law has provided a more comprehensive and appropriate basis to apply the GST Act.  

Chart 2 - GST cases by jurisdiction 2000–2018.10  

 

A number of the more recent GST cases have called into question how the GST Act should be 

interpreted at the most basic level.  So, the GST law is definitely still developing. 

2.2.3 Interpretation of the GST Act by the Courts 

Statutory interpretation is fundamental to the world of tax, tax authorities, taxpayers, advisers and 

judges alike, as tax only exists in statue.  Generally, the approach has either been the literal approach 

or the purposive approach, with some variations in between.11  As was inevitable, the Federal Court 

                                                      

10 Case law data was sourced internally according to the ATO website and Austlii. Cases included in the review were limited 

according to their relevance to the interpretation of provisions in the A New Tax System (Goods and Services Tax) Act 1999. 

Cases that merely referenced GST were not considered. 
11 The uncompromising form of the literal approach was laid down by Higgins J in the Amalgamated Society of Engineers v 

Adelaide Steamship Co Ltd (1920) 28 CLR 129. However, as set out in discussion in Pearce & Geddes, Statutory Interpretation 
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had the chance to interpret the GST Act before the High Court.  However, the task was not made 

easy for the Federal Court, due to the lack of precedential material for the new tax.  In the absence of 

Australian cases on GST, the judges looked to extrinsic materials,12 other tax cases (eg income tax 

and sales tax)13 and overseas VAT cases.14  

Early in its existence, Hill, Stone and Allsop JJ came across issues with comparisons to overseas 

jurisdictions in HP Mercantile Pty Limited v Commissioner of Taxation [2005] FCAFC 126.  In that 

case, the issue was whether an input tax credit could be claimed on an acquisition that did not directly 

relate to any supply, given the intended supply did not eventuate.  In the United Kingdom, this would 

not have given rise to an input tax credit as for an acquisition to be a creditable acquisition, it required 

a relationship with a taxable supply.15  In Australia, the section 7-1 of the GST does not require that 

an acquisition relate to an input taxed supply, but rather relies on a creditable acquisition or creditable 

importation.16   

Initially in Australia, a more practical and common sense approach was first adopted.  Stone J, in 

Sterling Guardian Pty Ltd v Commissioner of Taxation [2005] FCA 1166 (Sterling Guardian) drew 

upon the scholarly position of Hill J and put forward that the purpose of the GST Act as a whole must 

be considered in the interpretation of a particular section and division of the GST Act.17 

Therefore, while Stone J considered the words of the relevant section of the GST Act important, the 

policy and construction of the GST Act as a whole has a role in the interpretation of those words.  The 

regularity with which the Federal Court has quoted Stone J in Sterling Guardian,18 has shown that the 

Federal Court seems to have favoured the "practical business tax" approach.  

However, in most of the High Court cases, the result was an overturning of the Full Federal Court's 

decision, therefore indicating that the High Court has interpreted or applied the GST Act differently 

from the Federal Court.19  In doing so, the High Court first characterised the transaction using 

established legal principles such as the general law of contracts and the principles of conveyancing 

and then applied the words of the GST Act to decide the GST outcome of the case.  Although some 

might think of GST as "special", the High Court has indicated that there should not be any special 

approach to the interpretation of any tax statute, which includes the GST Act. 20 

                                                                                                                                                                     

in Australia, (7th ed) at 27, "[a]lthough the literal approach had a simplicity about it that was attractive, it suffered from a major 

defect…that it assumed that a word or phrase, read in its textual context, always has just one meaning.". 
12 See, for example, DB Rreef Funds Management Ltd v Commissioner of Taxation [2005] FCA 509 at [2]. 
13 See, for example, ACP Publishing Pty Ltd v Commissioner of Taxation [2004] FCA 874. 
14 See, for example, the reference to the European Court of Justice in Dansk Denkavit ApS v Skatteministeriet [1994] 2 CMLR 

377 by Hill J in ACP Publishing Pty Limited (ABN 18 054 605 640) v Commissioner of Taxation [2005] FCAFC 57 at [2].  
15 Value Added Tax Act 1994 (UK) s 25. 
16 A New Tax System (Goods and Services) Tax Act 1999 (Cth) s 7-1 (GST Act). 
17 Hill J, Some Thoughts on the Principles Applicable to the Interpretation of GST"  (2003) 6(1) Journal of Australian Taxation 1.  
18 See, for example, Brady King Pty Ltd v Commissioner of Taxation [2008] FCA 81, Meridien Marinas Horizon Shores Pty 

Limited v Commissioner of Taxation [2009] FCA 1594, Commissioner of Taxation v Luxottica Retail Australia Pty Ltd [2011] 

FCAFC 20. 
19 In each of Commissioner of Taxation v MBI Properties Pty Ltd [2014] HCA 49, Commissioner of Taxation v Unit Trend 

Services Pty Ltd [2013] HCA 16, Commissioner of Taxation v Qantas Airways Ltd [2012] HCA 41, Travelex v Commissioner of 

Taxation [2010] HCA 33 and Commissioner of Taxation v Reliance Carpet Co Limited [2008] HCA 22, the High Court 

overturned the original decision of the Full Federal Court. 
20 Edmonds J commented on the difficulty of interpreting the GST Act in his introductory statement in ATS Pacific at [3].  
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2.3 Key Amendments 

It is worthwhile highlighting some of the key amendments to the GST Act that have been implemented.    

As already noted, the early years of GST did not welcome drastic overarching changes.  However, 

over time, different Governments realised that several issues could only be addressed by amendment, 

so that the GST Act would better reflect its original policy.  

Chart 3 outlines some of the key legislative amendments that have been enacted since the inception 

of GST.  Early amendments dealt with protecting the revenue by closing gaps, then there were 

administration changes and the more recent developments have focused on the need to adapt to the 

changing economy and technological developments, with some anti-fraud measures thrown in.  

Chart 3 – Significant amendments to the GST Act. 

Year Change Effect  

1 Jul 2004 Refund provisions 

amended 

Addressed inconsistency in refund applications where 

input tax credits exceed total GST charged. 

17 Mar 2005 Margin Scheme Change 

(Part 1) 

Clarified the operation of the margin scheme.21 

1 Jul 2007 GST registration 

threshold increase 

Responded to recommendation 5.38 of the "Banks 

Taskforce".22 

9 Dec 2008 Margin Scheme Change 

(Part 2) 

Maintained integrity by ensuring that property sales 

cannot be structured in a way that GST does not apply to 

the value added to real property.23 

4 Dec 2009 Division 147 replaced 

with Division 58 

Restated how incapacitated entities are treated under the 

GST Act.24 

1 Jul 2010 Introduction of ITSA Allowed members of GST groups and participants in 

GST Joint Ventures to limit exposure to joint and several 

liability for the entire GST liabilities of the group/JV.25 

1 Jul 2011 Changes to Division 81 

(taxes, fees or charges) 

Change to the GST treatment of taxes, fees or charges.26 

1 Jul 2012 Introduction of self-

assessment of GST 

Allowed taxpayer to self-assess your tax-related liabilities 

and tax-related entitlements through lodgement of the 

relevant return for a tax period.27 

                                                      

21 Explanatory Memorandum, Tax Laws Amendment (2005 Measures No. 2) Bill 2005 (Cth), Schedule 6.  
22 Regulation Taskforce 2006, Rethinking Regulation: Report of the Taskforce on Reducing Regulatory Burdens on Business, 

Report to the Prime Minister and the Treasurer, Canberra, January 2006. 119. 
23 Tax Laws Amendment (2008 Measures No. 5) Act 2008 (Cth) Schedule 1.  
24 Tax Laws Amendment (2009 Measures No.5) Act 2009 (Cth) was enacted to replace Division 147 of GST Act. 
25 Tax Laws Amendment (2010 GST Administration Measures No.2) Act 2010 (Cth). 
26 Tax Laws Amendment (2011 Measures No. 2) Act 2011 (Cth). 
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1 Jul 2012 Hire purchase changes Changed treatment of hire-purchase agreements after 

years of dispute.28 

1 Jul 2012 Reduced Input Tax 

Credit rates reduced 

Implemented the recommendations arising out of 

Treasury’s Review of the GST Financial Supply 

Provisions, with respect of purchases by trusts listed in 

GST regulations.29 

1 Jul 2012 ITC Time Limits 

changed 

Amended the four year time limit to claim Input Tax 

Credit.30 

31 May 2014 Refund Provisions 

Amended 

Division 142 amended to deal with refunds of overpaid 

GST.31 

1 Oct 2016 Business-to-Business 

Supplies 

Reformed cross border supply of goods to remove non-

residents from unnecessarily paying GST.32 

1 April 2017 Precious Metals reverse 

charge 

Introduction of a reverse charge for business to business 

transactions between suppliers and purchasers of gold, 

silver and platinum to remove the opportunity for a 

supplier to avoid paying GST by liquidating.33 

1 Jul 2017 Netflix Tax GST extended to cross-border supplies of digital 

products and other services imported by Australian 

consumers.34 

1 Jul 2017  Digital Currency  Sales and purchases of digital currencies (such as 

Bitcoin) are exempt from GST.35 

1 Jul 2018 Low Value Imported 

Goods 

Implements GST for low value exporters with a customs 

value of AUD$1,000 or less.36  

1 Jul 2018  GST Withholding 

applied on new 

residential premises 

Purchasers of new residential premises or potential 

residential land will have to withhold settlement and remit 

this directly to the ATO.37 

 

                                                                                                                                                                     

27 Indirect Tax Laws Amendment (Assessment) Act 2012 (Cth). 
28 Tax Laws Amendment (2011 Measures No. 9) Act 2012 (Cth). 
29 Explanatory Memorandum, Indirect Tax Laws Amendment (Assessment) Act 2012 (Cth), cl 1.1. 
30 Indirect Tax Laws Amendment (Assessment) Act 2012 (Cth).  
31 Tax Laws Amendment (2014 Measures No.1) Act 2014 (Cth). 
32 Tax and Superannuation Laws Amendment (2016 Measures No. 1) Act 2016 (Cth). 
33 Treasury Laws Amendment (GST Integrity) Act 2017 (Cth). 
34 Above n 34. 
35 Treasury Laws Amendment (2017 Measures No. 6) Act 2017 (Cth). 
36 Treasury Laws Amendment (GTS Low Value Goods) Act 2017 (Cth). 
37 Treasury Laws Amendment (2018 Measures No. 1) Act 2018 (Cth). 
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3 Recent Developments – Where are we with 

GST? 

The following section provides a brief overview of the recent amendments and significant changes in 

the GST law.  While not conclusive, the amendments do offer an insight into the direction of the GST, 

with an increased focus being placed on international transactions and the digital economy.  

3.1 Changes to the Treatment of Cross-Border Transactions 

Recent amendments to the GST Act have focused on providing an equitable base upon which GST 

can be calculated.  As a result, changes have taken place with respect to how imports and exports 

are treated under the Act.   

While changes to the GST Act in relation to cross-border transactions were recommended by the 

Board of Taxation (BOT) as early as 2009, and despite the acceptance of the recommendations by 

the Government, nothing really happened for a further six years.  On 25 February 2015, all references 

to "Australia" in the GST Act were replaced with the "indirect tax zone" (ITZ)  Although this process 

introduced the cumbersome ITZ definition, it also lead to a raft of changes to the application of GST in 

cross-border transactions.  

As part of the BOT review, the Government also introduced legislation to address the advent of 

various on-line disruptors and deal with concerns raised by the Australian retail industry, with the 

introduction of the "Netflix Tax".   

3.1.1 Non-Residents Removed from GST Obligations 

The Tax and Superannuation Laws Amendment (2016 Measures No.1) Act 2016 was implemented to 

address the cross-border supply of goods and services between businesses that are GST-free and 

those that are not connected to Australia.  The amendments were broken into two parts – business-

to-consumer supplies and business-to-business supplies.  Changes to the business-to-consumer laws 

dealt with the impact of digital products and services on Australian consumers (see part 3.1.2)  while 

the business-to-business amendment reduced the obligation on non-residents to account for GST on 

GST-free transactions and on transactions where they are no longer sufficiently "connected with 

Australia".38 

Of particular focus was the application of Australia's GST system to non-residents.  Drawing on the 

recommendations of the BOT review, the GST law was amended to limit the application of the 

"connected with Australia" provisions with respect to the supply of services and intangibles by a "non-

resident". 

                                                      

38 Australian Taxation Office, Law Companion Ruling, 2016/1, 15 February 2016 (consolidated 19 February 2018).  
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The "connected with the Indirect Tax Zone amendments" were contained in Part I of Schedule 2 of the 

Tax and Superannuation Laws Amendment (2016 Measures No.1) Act 2016 and reflects the 

recommendations of the BOT to assess the location of any individual or agent who actually 

undertakes the activities, regardless of where that entity is primarily located.   As part of the 

amendments, the ATO have utilised the Law Companion Guideline 2016/1 – GST and carrying on an 

enterprise in the indirect tax zone (Australia), which provides guidance for when an enterprise is 

carrying on in the ITZ.  

Further, the new provisions addressed the disconnect between non-residents and the payment of 

GST.  These changes provided that certain supplies being made by non-residents are not treated as 

being connected with the ITZ.  Under section 9-26 of the GST Act, strict conditions apply for a supply 

to be considered "disconnected" from the ITZ.  In effect, a non-resident must not act through an agent 

in the ITZ and must be making an inbound intangible or leased supply.  

If all the necessary provisions are satisfied, a non-resident supplier need not account for GST as it is 

not sufficiently connected to the ITZ.  To minimise the need for non-residents to register for GST, if 

the only supplies made are GST-free, and the supplies are made through an enterprise that only 

carries on outside the ITZ, these supplies do not contribute to the GST turnover calculations for non-

residents only.39   

While the above provisions disconnect a supply from the ITZ, there is also an obligation on the 

recipient of such services to identify if the reverse charge provisions in Division 84 of the GST Act 

apply, to impose the GST liability on the recipient.  

3.1.2 Digital Products and Other Services Imported by Australian Consumers  

Although non-residents were given a reprieve under the Tax and Superannuation Laws Amendment 

(2016 Measures No.1) Act 2016, pressure from Australia's retail industry has successfully led to 

measures that require non-resident suppliers to register, collect and remit GST on digital products and 

services that are provided to Australian consumers.40  The "Netflix Tax", as it is now colloquially 

known, was promoted as a method to ensure that the GST tax base remained sufficiently broad and 

equitable.  Further, its implementation is intended to ensure that the GST revenue base does not 

erode over time through the increasing use of foreign digital supplies by Australian consumers and 

tries to ensure that local suppliers are not at a tax disadvantage relative to overseas suppliers.41  The 

amendments treat the supply of digital services by non-residents as equivalent to the supply of 

analogous services by a resident supplier.  

Since its inception on 1 July 2017, overseas businesses, that meet the AUD$75,000 registration 

threshold, that supply digital products as well as services such as architectural or legal services to 

Australian consumers have had to register, charge and remit GST.  A supply is an "inbound intangible 

                                                      

39 A New Tax System (Goods and Services) Tax Act 1999 (Cth)  ss 188-15(3) and 188-20(3). 
40 According to A New Tax System (Goods and Services) Tax Act 1999 (Cth) s 9-25(7), an Australian consumer is an Australian 

resident that is not registered for GST or if the entity is registered for GST the entity does not acquire the supply to any extent 

for the purpose of an enterprise that the entity carries on.  
41 Explanatory Memorandum, Tax and Superannuation Laws Amendment (2016 Measures No. 1) Act 2016 (Cth), Introduction. 
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consumer supply" if it is a supply of anything other than goods or real property that is not done wholly 

in the ITZ or the supply is made through an enterprise the supplier carries on in the ITZ.42  

In some circumstances, the GST liability shifts from the supplier to the operator of an "electronic 

distribution platform" through which the supplies of inbound intangible consumer suppliers are made 

(think of hosts like Amazon and Netflix).43  This will occur if the operator of the electronic distribution 

platform controls any of the key elements of the supply such as authorising billing, setting the terms 

and conditions of the supply or authorising the delivery arrangements.  A service is an "electronic 

distribution platform" if the service allows entities to make supplies available to end-users, the service 

and supply is delivered by means of electronic communication.44 

If supplies are made through multiple electronic platforms, only the first operator to authorise a charge 

or receive any of the consideration for the supply will be treated as making the supply. If none of the 

operators meet this requirement, it is the first operator to authorise the delivery of the supply that will 

be liable.45 

3.1.3 Low Value Imported Goods 

As part of the 2016/17 Federal Budget, the then Treasurer, the Honourable Scott Morrison, 

announced that the GST would be extended to low value goods imported by Australian consumers.46  

The measures were touted as improving the "integrity" of Australia's GST system and ensured that 

Australian based retailers "do not continue to be unfairly disadvantaged by the current GST 

exemption that applies to imports of low value goods".47  At the time, a distinct cost advantage was 

created when importing low value goods (that were not subject to a separate excise)48, as foreign 

suppliers did not include GST in their final price.  Thanks largely to the increase in online shopping 

and the decreased cost of international delivery, low value imports have become more prevalent in 

the Australian retail market.   

Low value imported goods are physical goods, excluding tobacco, tobacco products or alcoholic 

beverages, with a customs value of $1,000 or less at the time of the agreement.49  Overseas 

businesses that sell these goods to consumers in Australia will need to register for GST if they meet 

the $75,000 GST registration threshold.  They will then have to collect the GST on all sales and remit 

the GST to the ATO.50   

It is important to note that GST will not apply if the supplier reasonably believes that the goods will be 

a taxable importation and has taken reasonable steps to obtain information about whether this is the 

case.  That is, where the goods are being imported by a business as part of a taxable supply then 

                                                      

42 Tax and Superannuation Laws Amendment (2016 Measures No. 1) Act 2016 (Cth) amending s 38-610 of the GST Act.  
43 Tax and Superannuation Laws Amendment (2016 Measures No. 1) Act 2016 (Cth) amending s 84-55 of the GST Act. 
44 Ibid.  
45 Ibid. 
46 Commonwealth of Australia, 'Budget Papers – Budget 2016-17', Statement 4-11. 
47 For further information see Mann G, Bremner E, GST coming for your online cart: Australia's proposed changes to the 

taxation of low value imports (LexisNexis). 
48 For example tobacco, tobacco products or alcoholic beverages were subject to a separate excise. 
49 Treasury Laws Amendment (GST Low Value Goods) Act 2017 (Cth) amending s 84-79 of the GST Act. 
50 Treasury Laws Amendment (GST Low Value Goods) Act 2017 (Cth) amending s 84-73 of the GST Act. 
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GST does not apply (as long as the Australian GST-registered business provides their Australian 

Business Number and confirms that they are GST-Registered).51   

The law does not also charge GST on a sale where GST will be charged at the border.  Instances 

where GST is charged at the border include: 

• Goods worth over A$1,000 (including a singular consignment of multiple goods that is worth 

over A$1,000 in total); 

• Tobacco products; and 

• Alcoholic products. 

The changes ensure that goods imported by consumers in Australia receive the same tax treatment 

as goods supplied domestically.  However, the scope of the provisions extend the application of GST 

beyond traditional suppliers to include merchants who sell goods, electronic distribution platform 

operations (such as eBay and Amazon) and re-deliverers.  In effect, the GST can be applied to these 

third party intermediaries where the GST cannot be traced back to the original supplier.  However, the 

legislation establishes a hierarchy of liability under which electronic distribution platform operators, 

merchants and re-deliverers share GST responsibility.  This system ensures that GST is not assessed 

twice and is attributed to the appropriate individual.   

3.2 GST Withholding on New Residential Property Transactions 

As of 1 July 2018, purchasers of new residential premises (or potential residential land) have to 

withhold part of the contract price and pay this directly to the ATO.  This recent amendment does not 

affect the sale of existing residential properties or the sales of new or existing commercial properties.    

The amendments were born out of necessity as a method to combat a 'loophole' implemented by 

some property developers.  Developers could sell residential premises at a GST inclusive price and 

claim GST credits for the work completed.  They would then fail to remit GST to the ATO and wind up 

the entity before submitting their BAS statement to avoid paying GST altogether.  Developers could 

then establish a new entity for a future project.  In his second reading speech for the Treasury Laws 

Amendment (2018 Measures No. 1) Bill 2018, Senator Cameron  estimated that this process of 

"phoenixing" enabled entities to write off approximately $1.8billion of debt and claim a further 

$1.2billion in GST credits between 2013-2017.52  

The new withholding provisions place a burden on developers to inform buyers of their obligation to 

pay unless the purchaser is registered for GST and is acquiring the property for a creditable purpose 

to any extent.53  Purchasers then have a GST withholding obligation where the vendor has made a 

taxable supply.  

                                                      

51 Treasury Laws Amendment (GST Low Value Goods) Act 2017 (Cth) amending s 84-83 of the GST Act. 
52 The second reading speech for Treasury Laws Amendment (2018 Measures No. 1) Bill 2018, 28 March 2018.  
53 Australian Taxation Office, Law Companion Ruling, 2018/4, 27 June 2018. 
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3.3 Valuable Metals Reverse Charge 

Implemented 1 April 2017, the mandatory reverse charge applies on business-to-business 

transactions of "precious metals".  Sales between GST-registered suppliers and GST-registered 

purchasers of gold, silver or platinum therefore attract the reverse charge.54    It is worth noting that 

sales to customers or entities not registered for GST apply the normal GST rules.  

In addition to customer sales, the initial supply of a precious metal after refining is GST-free and the 

subsequent supplies are treated as input taxed.  If the precious metal is subsequently altered, and is 

no longer of the required fineness or not in an investment form, it is no longer a precious metal and is 

treated as a valuable metal.55  From this point the supply reverts to a taxable supply and will be 

subject to the reverse charge rules. 

In addition to the reverse charge provisions, amendments were made to the definition of "second-

hand goods" to clarify that goods containing gold, silver or platinum are not second-hand goods.  This 

change further ensures that GST registered entities do not claim input tax credits when acquiring 

precious metals, regardless of its form.    

As outlined by The Honourable Kelly O'Dwyer, the then Minister for Revenue and Financial Services, 

the reverse charge provisions were implemented to combat fraud in the gold trading industry.56  Of 

particular concern to the Government were instances where sellers, who were not registered for GST, 

would sell goods with impurities in it without GST to a GST registered entity, who would subsequently 

claim an input tax credit under the second–hand goods provisions on the basis that the metals were 

not "precious metals" as they were not "in an investment form".  The metals were then refined and 

sold as a GST-free supply to an unregistered seller.  Ultimately, the amendments have attempted to 

improve the integrity of the GST system by removing a loophole that was being exploited by some in 

the precious metal industry.   

                                                      

54 Gold, Silver and Platinum are specified in A New Tax System (Goods and Services Tax) Act 1999. Additional metals can be 

added under the GST regulations, but so far the definition has not been extended.  
55 Australian Taxation Office, Goods and Services Ruling 2003/10, "Goods and Services Tax: What is 'precious metal' for the 

purposes of GST?", 18 June 2003.  
56 O'Dwyer K, 'Strengthening the integrity of GST on precious metals', Treasury Portfolio Ministers, 20 June 2017. 
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4 Current Issues in GST 

This paper will now address some of the current issues that are attracting attention.   

4.1 Travelex Limited v Commissioner of Taxation [2018] FCA 1051 

4.1.1 Background 

The 2018 case between Travelex and the Commissioner of Taxation, revolves around the treatment 

of interest on refunds of GST as a result of a previous decision of the High Court of Australia.  The 

2014 decision concerned the GST treatment of the supply of foreign currency (in the form of bank 

notes) by a taxpayer (Travelex) within an international airport.  Travelex supplied foreign exchange 

services to a customer on the departures side of the Customs barrier at Sydney International Airport, 

and then claimed that the supply of the banknotes should be considered a GST-free supply.  It was 

common ground between the parties that the supply of the Fijian bank notes was a financial supply as 

defined in regulation 40-5.09 of A New Tax System (Good and Services Tax) Regulations 1999 and 

that the notes were for use outside Australia.57   

It was held by the High Court of Australia that the supply of the bank notes was a GST-free supply on 

the basis that it was "a supply that is made in relation to rights" in item 4 in the table in subsection 38-

10(1) of the GST Act which covers the supply of a thing (other than goods or real property) such as 

foreign currency.  After succeeding in the High Court, Travelex then sought a declaration from the 

Federal Court, stating that it was entitled to the payment of interest by the ATO from the initial 

overpayment date rather than the later date a refund was claimed.  In the Federal Court, Justice 

Michael Wigney has found in favour of Travelex.  

Wigney J's July 2018 judgement has potentially opened up liability for the Tax Office to up to $300 

million in interest on overpaid GST.58  The case has since been appealed (to be heard 19 February 

2019).     

Travelex's position was that the Commissioner should pay it delayed refund interest from the date of 

the overpayment of GST (ie the date of lodgement of the company's GST return).  The Commissioner 

put forward the argument that the legislation provided that any interest should only arise from the date 

the taxpayer amended their Business Activity Statement to reflect the appropriate level of GST (in this 

case that would be some three years after the initial overpayment).59 

  

                                                      

57 Australian Taxation Office, Decision Impact Statement, "Travelex Ltd v. Commissioner of Taxation", 13 June 2012. 
58 McIlroy T, 'Taxpayers owed up to $300m interest on GST refunds after Travelex win', Australian Financial Review, 12 July 

2018.  
59 The taxpayer was entitled to interest on the refunded amount under the Taxation (Interest on Overpayments and Early 

Payments) Act 1983. 



Geoff Mann, CTA Where Are We With GST and Where Could We Be Going? 

© Geoff Mann, CTA 2019 18 

4.2 ITC Timing Issues 

Late last year the ATO drafted the Miscellaneous Taxation Ruling 2018/D1 outlining the time limits for 

taxpayer to claim an input tax or fuel tax credit.  In the Ruling the Commissioner effectively restricted 

access to Input Tax Credits to a four year "entitlement period", regardless of the circumstances.  

Where the input tax credit has not already been included in a BAS (which is now an assessment) of 

the taxpayer, the right to claim this input tax credit expires. 

The position is not altered by lodging an objection, requesting an amendment or by applying for a 

private ruling.  Historically, it was believed that any of these acts would "stop the clock" and delay the 

four year entitlement period expiring.  However, the draft ruling states that there are no exceptions to 

the four year entitlement period, even if the application for review is made within the four year period, 

the period of review for the assessment has not expired and the taxpayer states they would like to 

claim the tax credit.  Even if the Commissioner has the authority to amend a taxpayer's assessment, 

the ruling states that they are bound to apply the law and cannot include an input tax credit where 

there is no legal entitlement to it because the time limit has lapsed. 

4.3 Justified Trust 

The concept of Justified Trust, which grew out of the Organisation for Economic Cooperation and 

Development's taxation recommendations, has been widely promoted by the ATO in recent years.60  

By seeking objective evidence that would lead a reasonable person to conclude that a particular 

taxpayer paid the right amount of tax, the Justified Trust system aims to create, build and maintain 

community confidence that taxpayers are paying the right amount of tax.61   

Implemented in 2017, after a range of societal and economic pressures, the ATO identified the Top 

1,000 taxpayers (large multinationals and public companies) with the aim of providing a streamlined 

review of assurance levels that could be derived from the accounting systems and operations already 

in operation.  To receive "Justified Trust" the ATO assesses the entity's tax governance framework, 

taking into account a range of factors based on size, ownership, complexity, industry, history and 

corporate culture.  Once the required information is received, the ATO looks at the tax risks 

associated in the market and the significant business activities for the taxpayer.   

In his Australian Financial Review article, David Linke (National Managing Partner, Tax, KPMG) 

outlined that the Justified Trust concept reflects a significant shift in the burden of proof onto 

companies to be able to prove that tax risks are being managed effectively, to the ATO's 

satisfaction.62   

Through the implementation of the GST streamlined assurance review, the ATO has attempted to 

expand the justified concept to GST.  The streamlines assurance review assesses many of the same 

structures and business activities of the top 1,000 companies with the aim of providing greater 

certainty around tax governance and risk management.  

                                                      

60 Australian Taxation Office, Justified Trust (02 Jul 2018), Australian Government – Australian Taxation Office 

<https://www.ato.gov.au/business/large-business/justified-trust/> . 
61 Ibid. 
62 Linke D, 'Justify our trust: Australian Tax Office to companies', Australian Financial Review, 21 February 2017. 
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4.4 Financial Services and Insurance Focus 

4.4.1 The ATO's Financial Services and Insurance Industry Strategy 

In early 2018 the ATO sought advice from the major accounting firms and other significant 

stakeholders with regard to how the financial services and insurance (FSI) industry should deal with 

GST.63  As a result of the unique nature of the FSI industry, a large amount of scrutiny has been 

applied to its GST treatment.  In April 2018, the ATO outlined the key areas in the industry that they 

will focus on going forward.64  

Outlined in the presentation were key "priority issues" that would become areas of interest for the 

ATO.  These included: 

• General Insurance Compliance and Governance (initially the focus was only on general 

insurance but it has now been expanded to include Life and Health Insurance); 

• Compulsory third party schemes compliance (Division 79 and 80); 

• Interpretation of core provisions such as "Input Tax Credits", "Invoicing", "Connected to 

Australia", "Third Parties" and "Supplies"; 

• Characterisation issues (ie determining extent of creditable purpose and the Rio Tinto 

Services Limited v Commissioner of Taxation case (see below)); and 

• Financial Supplies and the treatment of; 

o reduced input tax credits 

o financial acquisition threshold testing 

o mergers and acquisitions; and 

o apportionment methods. 

As the ATO has made a concerted effort to identify issues in the industry, and has actively sought 

outsider perspectives, it is clear that the FSI industry is an area likely to be heavily scrutinised in the 

short to medium term.65  The highlighted issues were raised because they currently lack significant 

guidance and were therefore open to interpretation by the taxpaying public.  

4.4.2 Input Tax Credits in a Credit Card Issuing Business 

GST input tax credits are a hot topic in the FSI industry, with recent news articles enflaming the 

already progressive approach adopted by the ATO.  Having proclaimed that that they want to reduce 

the amount of GST input tax credits that financial companies receive for providing credit cards, home 

loans and transaction accounts, the major banks and their tax advisers  might well be concerned.   In 

John Kehoe's January 2019 Australian Financial Review article, it was alleged that the major banks 

                                                      

63 Australian Taxation Office, GST Administration – Indicators of participation (30 Jan 2018), Australian Government – 

Australian Taxation Office <https://www.ato.gov.au/about-ato/commitments-and-reporting/in-detail/gst-administration/gst-

administration-annual-performance-report-2016-17/?page=10>. 
64 Australian Taxation Office Financial Services and Insurance Strategy Industry Consultation, Strategy Industry Consultation, 

23 April 2018. 
65 Ibid. 

https://www.ato.gov.au/about-ato/commitments-and-reporting/in-detail/gst-administration/gst-administration-annual-performance-report-2016-17/?page=10
https://www.ato.gov.au/about-ato/commitments-and-reporting/in-detail/gst-administration/gst-administration-annual-performance-report-2016-17/?page=10
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may face a $300 million increase in annual taxes as a result of the ATO targeting the methods 

adopted by financial institutions to claim credits for the creation of credit cards.66  

As a general rule, credit cards and any other product that charges interest are not liable for GST and 

therefore banks are unable to claim a credit for the costs they incur in supplying the product.  

However, fee-based charges do incur GST and therefore credits can be claimed.  Beyond this there is 

a whole range of inputs that may fall within the GST Act and therefore the banks can claim a portion 

of the cost of providing consumers with credit cards as a GST credit.   

In order to provide certainty and consistency with respect to when GST credits can be claimed, the 

ATO has published a draft GST determination, GSTD 2018/D1, and has sought feedback from the 

public to develop an appropriate apportionment method to apply to all the financial institutions that 

issue credit cards.67  The draft is expected to be finalised by the middle of 2019.  The determination 

outlines when acquisitions made will relate to input taxed supplies and how to define the creditable 

purpose for acquisitions relating to issuing credit cards.68  

The draft determination outlines the possible outcomes that arise from an acquisition in the process of 

supplying a credit card.69   In the absence of any other potential supplies (eg loyalty programs) 

acquisitions made in the process of issuing credit cards will either: 

• not have a relevant connection to the supply of the credit card facility. If so, the acquisition is solely for 

a creditable purpose and apportionment is not required; 

• only have a relevant connection to the supply of the credit card facility. If so, the acquisition is partly for 

a creditable purpose, to the extent the supply of the credit card facility is GST-free; or 

• have a relevant connection to both the supply of the credit card facility and the supply of interchange 

services. These acquisitions are partly for a creditable purpose. This includes acquisitions that have a 

direct connection to making both supplies (including acquisitions with distinct and severable parts that 

are devoted to particular uses, and which can be allocated between these uses), as well as acquisitions 

that have an indirect connection to all supplies made in the credit card issuing business.70 

Once finalised, the determination will heighten the scrutiny on the way the banks process input tax 

credits in this respect. The determination will assist in progressing the development of the legislative 

instruments under sections 11-30(5), 15-25(4) and 70-20(3) of the GST Act.  These instruments will 

specify the apportionment method to be applied to acquisitions in a credit card issuing business that 

are partly for a creditable purpose. 

 

                                                      

66 Kehoe J, 'Banks face $300m GST crackdown', Australian Financial Review, 07 January 2019. Note: John Kehoe's article, 

states that currently banks can claim the GST credits for around 50-60% of the inputs however they aim to bring this down to 

20% through new legislation. 
67 Australian Taxation Office, Goods and Services Ruling 2018/D1, "Goods and Services Tax: determining the creditable 

purpose of acquisitions in a credit card issuing business?", 19 December 2018. 
68 Ibid. 
69 Ibid. 
70 Ibid. 
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4.4.3 Rio Tinto Services Limited v Commissioner of Taxation Case and the Extent 

of  "Creditable Purpose" 

The catalyst for the scrutiny of the credit card industry and the FSI industry was the case of Rio Tinto 

Services Limited v Commissioner of Taxation case, where the Full Federal Court addressed the issue 

of a creditable purpose creating access to GST credit.71  In that case, Rio Tinto was denied the right 

to claim input tax credits on accommodation provided to its workforce.  As a brief synopsis, Rio Tinto's 

claim failed because the acquisitions in question related wholly to the making of supplies that would 

be input taxed.  

In making their decision, the Court held that determining what is the creditable purpose is a factual 

inquiry into the relationship of the acquisition and the supply.  As a result, the inquiry should not 

consider the broader context.  For example, on the facts it was decided that, although providing 

accommodation was for the broader purpose of carrying on the business of mining, that relationship 

did not enable input tax credits on the acquisitions being considered related to supplies of minerals.   

                                                      

71 Rio Tinto Services Limited v Commissioner of Taxation [2015] 101 ATR 546. 
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5 The Future: Where are we going? 

Having traced GST from its complicated political beginnings through to the current issues attracting 

the attention of the ATO, it is only apt that this paper offers an opinion of where GST will go going 

forward.  Although some of these matters have already been addressed by the ATO, each area 

discussed below is a subject matter upon which there is still significant confusion.  It must be kept in 

mind that the propositions below are speculative and merely highlight deficiencies in the current 

application of the GST Act. 

5.1 GST Rate and Base Review 

Continuing on from the comments regarding political instability and uncertainty, the GST base has 

escaped any substantial review since its inception in 1999.  While numerous bodies, such as 

Chartered Accountants Australia and New Zealand, have called on the Government to review the rate 

and base of GST, little has eventuated from all this campaigning.72  Unfortunately, a long term 

perspective needed to address an overhaul is incredibly risky for a Government constantly struggling 

to win public support.  This itself does provide a constant barrier to any potential amendments.   

It seems strange that such a significant wide-spread tax, that has a large impact on the general public  

has never been formally reviewed.  While the former Treasury Secretary Ken Henry did look into the 

tax system he was told not to look at GST and little arose from this process.73   By comparison, New 

Zealand, which introduced GST in 1986, increased the GST rate, lifting it from 10% to 12.5% in 1989.  

This was followed by a review 10 years later in 1999 where significant changes to the legislature were 

enacted (such as the recommendation to make business to business financial services zero-rate).  

There was then another review in 2010, where the GST rate was lifted to 15%.74  The most recent 

increase in rate also complemented a reduction in the corporate tax rate and personal marginal tax 

rate.75   

An increased rate of GST provides a base upon which broader tax reform can occur.  As 

demonstrated by New Zealand, where GST is increased, it is possible to decrease income tax and 

abolish ineffectual and inefficient State and Territory taxes.  However, for all the potential benefits, 

proposals to lift the GST rate have been met with staunch opposition. 

Reluctance to change the GST base was best highlighted by the difficulty that arose from the 

removing the "tampon tax" that existed for feminine products.  Tampons and other such sanitary 

products were included in the GST base, even though they were considered standard hygiene 

necessities.  Rather than simply admit the base was inequitable the Government instead sought 

                                                      

72 Chartered Accountants Australia and New Zealand, 'Productivity Commission: Why don't we discuss growing the pie, instead 

of arguing about the size of the slice', (08 May 2017), < https://www.charteredaccountantsanz.com/news-and-analysis/media-

centre/press-releases/productivity-commission >. 
73 Henry K, 'Australia's future tax system", Report to the Treasurer, December 2009. 
74 Policy Advice Division, 'GST: A Review - a tax policy discussion document', Inland Revenue (New Zealand), March 1999. 
75 Henry K, Above n 77. 
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constant and prolonged public consultation to justify their amendment.76  It should be noted that the 

change only came into effect from 1 January 2019, almost 20 years after the tampon tax was first 

debated.   

However, processes have already been implemented to broaden the GST base.  As stated GST has 

been extended to the currently untaxed cross-border supply of digital products and low value goods 

imported by consumers.  The introduction of the "Netflix tax", also aimed to recover GST from a wider 

range of taxpayers, being non-residents suppliers.  

It should also be noted that as of 2012, GST in Australia was paid on only 47 percent of the 

consumption of all goods and services, which is below the OECD average of 55 percent and well 

beneath the 96 percent in New Zealand.77  The fact that the Australian application of GST is below 

that of other nations makes it even more likely that the base will be reviewed.  

5.2 Financial Services Reform    

Having highlighted a number of issues in the FSI industry in Part 4.3 of this paper, it is relevant to 

consider where GST in that industry can go from here.  To do so it is important to consider the trend 

that has already been adopted by the ATO.   

Currently, acquisitions relating to financial supplies may receive a reduced input tax credit, even 

though no input tax credit would arise under Division 11.78  However, the legislation and regulation 

surrounding the Reduced Input Tax Credits (RITC) and Reduced Credit Acquisitions (RCA) is 

complex and is riddled with inconsistencies.   

With increased scrutiny coming directly from the ATO and a general desire to broaden the GST base, 

perhaps it is more likely that we will get some substantial reform of the GST treatment of financial 

services.  

5.3 "Goods and Service Tax" Definition 

The recent Queensland District Court decision in McEwans Australia Pty Ltd v Brisbane City Council 

[2016] QDC 347 called into question the interpretation of a reference to GST in a contract.  The 

contractual provisions in question provided that certain GST costs were to be reimbursed by a local 

council to a developer.79  The decision interpreted the references to GST in the agreement as having 

a 'popular' meaning rather than a purely technical interpretation that was put forward.   

                                                      

76 Cook L, 'Removing GST on feminine hygiene products', FlagPost, Parliamentary Library, 29 November 2018, 

<https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/FlagPost/2018/November/Rem

oving_GST_on_feminine_hygiene_products>.  
77 Irvine J, 'What Australia can learn from New Zealand’s GST reform', The Journal of the Global Accounting Alliance, 11 June 

2015.  
78 Australian Taxation Office, Goods and Services Ruling 2004/1, "Goods and Services Tax: reduced credit acquisitions", 30 

May 2018. 
79 McEwans Australia Pty Ltd v Brisbane City Council [2016] QDC 347. 
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In this case, the developer claimed an input tax credit on the increasing adjustment for an acquisition 

of part of a parcel of land, which the developer was subsequently obliged to repay to the 

Commissioner.  As a result of a clause in the contract all GST costs were to be paid for by the 

Council, however the Council objected to paying GST for the increasing adjustment in land.  The 

developer argued that technically the meaning of GST is the difference between taxable supplies and 

input tax credits as adjusted and ‘accordingly the presence of an increasing adjustment affects the 

amount payable under the GST Act in the same way as a taxable supply'.80  In effect, the developer 

argued that the term GST carries the same meaning as that term in the GST Act.  However, the Court 

did not agree and stated that GST in the Act is used in two senses, one is the statutory definition 

argued above and the second is the 'popular' definition, being 1/11th of the consideration/margin in 

relation to a taxable supply.81  It was the opinion of the Court that the later application be adopted.  

The effect of this decision is relatively significant as contract drafters must be careful with how GST is 

defined and calculated in negotiations.  The decision highlights that the definition of GST is 

inconsistent in different areas of the statute and does not really encapsulate the consumption based 

tax, as originally designed.  

5.4 GST Grouping Rules and confusion regarding Trusts 

In 2010 the risks associated with membership of a GST group were reduced, and administrative 

processes to join and leave a GST group were made easier under the rules introduced by the Tax 

Laws Amendment (2010 GST Administration Measures No. 2) Act 2010 (Cth).  While the 

amendments addressed issues such as joint and severable liability by reducing the liabilities of each 

group members, there are still known anomalies in the application of the grouping rules.  

The current drafting of the GST grouping rules creates uncertainty in relation to whether trusts are 

eligible to join a GST group. This is created as a result of a section in the GST provisions (section 48-

15(1A)(b)(i)) being inconsistent with the GST Regulations (Reg. 48-10.01A). In particular, section 48-

15(1A)(b)(i) would preclude a trust from joining a GST group if it is applied literally. 

Trusts are required to satisfy the membership requirements set out in the GST Regulations as well as 

an applicable "relationship rule" set out in section 48-15 where the group comprises both companies 

and a trust.  Within this requirement there is inconsistency between this ‘relationship rule’ and the 

membership requirements for trusts, which are both aimed at testing the ultimate beneficiaries of the 

trust that proposes to the join the GST group.  That is, the membership requirements for trusts 

contained in the GST Regulations, specifically allow an entity that receives income or capital indirectly 

through one or more interposed trusts and interposed companies to be considered a beneficiary of 

the trust (regulations 48-10.03(2)(b), 48-10.03(4)(b) and 48-10.01A).  While the "relationship rule"  

requires the shareholders of a company in a GST group to also be beneficiaries of a trust proposing 

to join the GST group (sections 48-15(1)(e)(iia) and 48-15(1A)(b)(i)). 

It could be argued that, given the membership requirements for trusts also allow tracing through 

interposed companies, there should be no reason why the relationship rule in section 48-15(1A)(b)(i) 
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should be limited to trust distributions through interposed trusts.  It seems the ATO has adopted a 

more purposive interpretation of the provisions.  However, legislature clearly is preferred.  

5.5 Division 129 – Making Adjustments for Changes in Creditable 

Purpose 

Division 129 requires registered entities to adjust the amount of input tax credits where there is a 

difference between the planned use and actual use of an item for a creditable purpose.82  For 

example, property developers lease out stock to generate income to combat costs that arise from 

holding assets during a downturn in the market.  While originally the developer may have recorded a 

wholly creditable acquisition and claimed full input tax credits for the acquisition of the goods, if the 

intention of the purchaser changes over time and the use of the asset is no longer "fully creditable" 

then a change in the GST treatment must be recorded.   

Where property is being held or used for a purpose other than for sale, the GST Act operates to 

remove additional tax credits that are no longer applicable given the intended use of the item has 

changed.83  A 2008 ATO Interpretative Decision (2008/14), then broadened the adjustment provisions 

such that where the developer is actively marketing the premises for sale that is sufficient evidence 

that the premises have been applied, to some extent, for a creditable purpose.84  Therefore, the 

adjustments need only reflect the extent to which the premises have been applied for a creditable 

purpose from acquisition through to the end of the adjustment period.  

The division is complex, onerous and as a result rarely applied in practice.  Although these provisions 

have been made aware to taxpayers, we have not seen any focus from the ATO.  Now seems an 

appropriate time to rethink and simplify the current Division 129 adjustment provisions. 

5.6 Financial Acquisition Threshold 

Sections 189-5 and 189-10 of the GST Act set out when an entity will exceed the financial 

acquisitions threshold.  The current threshold applies where a taxpayer is likely to make financial 

acquisitions where, in a period of 12 months, the input tax credits related to making those acquisitions 

would exceed the lesser of: 

• $50,000 (before 1 July 2012) or $150,000 (on or after 1 July 2012); or 

• 10% of the total amount of input tax credits to which the taxpayer would be entitled.  

If either of these levels are exceeded an entity will have exceeded the financial acquisitions threshold 

and will be unable to claim full input tax credits (but maybe entitled to reduced input tax credits).  

Although the threshold increased 1 July 2012 from $50,000 to $150,000, the 10% requirement did not 

change and it is still argued by many that the threshold is too low and therefore limits access to input 
                                                      

82 A New Tax System (Goods and Services) Tax Act 1999 (Cth), Division 129 
83 Ibid. 
84 Australian Taxation Office, GST Ruling 2008/D5, 'Goods and services tax: new residential premises and adjustments for 

changes in extent of creditable purpose', 30 May 2018. 
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tax credits.  The threshold was implemented to allow entities outside the financial services sector to 

generally claim full input tax credits, while making sure the banks and larger members of the financial 

services industry were limited from receiving additional concessions.  The current threshold does not 

seem to clearly delineate, as it does not provide an appropriate concession.85   

5.7 The Cash Economy and Fraud 

Most people and businesses are honest and completely fair in their reporting.  However, others 

deliberately hide income to avoid paying the right amount of tax.  The simplest method is to not record 

or report cash income or electronic transactions.86  Unfortunately, the traditional medium of cash has 

made this process more accessible for smaller businesses.  As the threat of ATO scrutiny is lower and 

therefore the risk of punishment far from the minds of business owners, the cash or “hidden economy” 

provides a reliable method to avoid GST obligations.  Further, current regulations do not require a 

taxable sale of less than $75.00 (GST-inclusive) to issue a tax invoice to claim a input tax credit, 

which seems to encourage manipulation by smaller businesses.  

As a result, the ATO and the Government  have made concerted efforts to deal with these “cash only” 

transactions and those who actively defraud the ATO.  Deemed the “black economy”, those who 

operate entirely outside the tax and regulatory system or who are known to authorities and don’t 

report their tax obligations face harsher penalties and increased scrutiny.87  In 2017 a ‘black economy 

taskforce’ was established to develop an innovative, forward-looking, multi-pronged policy on the 

basis that the current tax enforcement measures alone were not successful.88  As part of the 2018-19 

Budget, the Government announced a raft of policies targeting the black economy, such as limiting 

the amount of cash payments to $10,000 across the economy to avoid large anonymous cash 

payments being used to avoid tax and reporting obligations.89  On top of the introduction of data 

matching, small business benchmarking and e-Audits to increase accountability, programs such as 

the Justified Trust, Residential  withholding provisions and implementation of the Gold Scheme, are 

actively targeting this hidden economy.  

It seems inevitable that the Government will introduce new and innovative methods to disrupt the 

cash economy and limit the ability to avoid reporting. 

5.8 Real Property Issues Remain 

Recent publications by the ATO have identified that, in a range of real property matters, difficulties 

remain and the ATO view of the application of GST is not adhered to. 

                                                      

85 Murphy C, "GST and how to tax Australian banking" (2017) 17 AGSTJ 84, 88. 
86 Australian Taxation Office, "Black Economy – increasing the integrity of the Commonwealth procurement process", Australian 
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87 Ibid. 
88 Treasury, "Black Economy Taskforce", Australian Government, <https://treasury.gov.au/review/black-economy-taskforce/> 
89 Commonwealth of Australia, 'Budget Papers – Budget 2018-19', Paper No. 2 Part 1: Revenue Measures. 
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In June 2018, the ATO issued a draft addendum to GSTR 2006/6 to provide further clarification of 

their views on the interpretation of "improvements on the land" for the purposes of Subdivision 38-N 

and Division 75 of the GST Act.90  The impact of this draft publication is far reaching, with the 

definition of improvement on land used by both divisions to deem when a taxable supply has been 

made. Under Subdivision 38-N, improvements on land remove the GST-free nature of a supply of 

land or a lease by the Commonwealth, a State or Territory.91  In Division 75 improvements on land 

impact the valuation process of the margin scheme.92  The draft addendum outlines that an 

"improvement to land" must include some human intervention and must enhance the value or the 

usefulness of the land.  It then goes on to provide a meaning for these terms and explains how the 

definition is to be applied in both divisions.   

Another issue raised deals with the application of GSTR 2015/2 and the inconsistent reporting of GST 

on the supply of government owned land to property developers where development work is part of 

the consideration.  A recent taxpayer alert was published by the ATO to outline that there would be 

increased scrutiny where the margin scheme was applied incorrectly in development lease 

arrangements with government agencies.93  The alert targets developers where development work is 

regarded part of the cost but not recorded properly as taxable supply and therefore GST is 

underreported.94   

There remains issues around the classification of real property in areas such as student 

accommodation and retirement villages.  In 2012, the Commissioner was unsuccessful in arguing that 

supply of student accommodation was an input taxed supply of residential premises.  The Federal 

Court in accepted the taxpayer's contention in ECC Southbank Pty Ltd as trustee for Nest Southbank 

Unit Trust v Commissioner of Taxation [2012] FCA 795 that the supply of a shared studio style 

apartment was the supply of "commercial residential premises".95  The subsequent GST Ruling 

2012/7, also provides that concessionary treatment is afforded to the supply of long term student 

accommodation, to reduce the value of GST payable.96   

5.9 Other Issues 

There is also a raft of other issues that need tidying up but so far have not received any significant 

attention.   

Other matters that have not been considered but should come under increased scrutiny include:  

                                                      

90 Australian Taxation Office, GST Ruling 2006/6DC, 'Goods and services tax: improvements on the land for the purposes of 

Subdivision 38-N and Division 75', 10 August 2018. 
91 Ibid.  
92 Ibid. 
93 Australian Taxation Office, Taxpayer Alert 2018/3, 'Goods and services tax: GST implications of certain development lease 

arrangements', 26 November 2018. 
94 Cridland M, " ATO warning; developers should reconsider GST payments for development leases", Australian Financial 
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95 ECC Southbank Pty Ltd as trustee for Nest Southbank Unit Trust v Commissioner of Taxation [2012] FCA 795. 
96 Australian Taxation Office, GST Ruling 2012/7, 'Goods and services tax: long-term accommodation in commercial residential 

premises', 19 December 2012. 
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• "Netflix Tax" tidying up regarding financial supplies; 

• the increasing adjustment for the supply of a going concern (division 135);  

• the value of taxable supplies that are partly GST-free or input taxed (section 9-80); 

• the treatment of vouchers (division 100);  

• how the GST interacts with other taxes, such as the Superannuation Guarantee Charge; and 

• RBA provisions and interactions (Travelex Case). 

Change to all of these minor divisions and provisions are behind a queue of other much more 

pressing issues.  


